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PREFACE

The concept of starting a Think Tank on Wealth Creation had its initial origin in the cumulative
experience and knowledge of the past two generations,that of my Father and Grandfather. Certainly,
the determination to undertakethis sort of activity, also came from the recognition that there is an
absence of an effective economic model that is friendly to sustainability (without creating
dependency), and free market growth. This thought was the catalyst that brought and held the Think
Tank together.

My late Uncle Heber Maitland, a Haisla and long-term elected Chief from Kitamaat, would often
voice his frustration in dealing with the federal government, and in particular, the never-ending
battle with the Department of Indian Affairs. He would often state, “we are nothing more then
servants in our own house.” This statement has often come to represent similar frustrations for me at
government’s lack of desire, commitment, and vision to change its policies with respect to Native
Peoples. Early on in the Think Tank process, the Think Tank participants changed and adapted the
phrase to read, “becoming masters in our own house.”

The objective of the Think Tank on Wealth Creation was to examine how wealth is created and how
the journey of economic prosperity could be reached in a free market economy on reserve. What
conditions and barriers exist that prevent the creation of wealth and prosperity? Inversely, what
conditions must exist to build a meaningful and sustainable economy, especially absent from the
creation and reliance on characteristics of dependency.

In doing so, we quickly arrived at the conclusion that we must also simultaneously examine why
poverty exists, why people are poor, and what changes would need to be implemented which are
absent from the insidious tools of dependency and expectation. Using international models and
experiences, comparisons were drawn into the discussion for this purpose. Together with the diverse
mix of the Think Tank membership, we were able to identify, explore, compare, and explain patterns
common to the objective of creating sustainable free market economies.

Over the course of the term of the Think Tank, we firmly arrived at the conclusion that there are
definite identifiable elements that lead to economic prosperity in a free market. Conversely, there are
also factors that inhibit and are destructive to economic growth. Common to such factors includes
mixing politics with business, having an ill defined governance structure where little or no rules
exist, having an absence of private property, assuming that all politics is equal to good economic
sense, and having a system that is replete with high transaction costs. In short any model that
encourages and creates dependency creates high expectations, instability, and discourages
investment and business growth.

While there is tremendous resistance to change, it is imperative that we define ourselves outside of,
and away from the Indian Act. While there may be some merit to retaining some aspects of our
“fiduciary relationship” with the federal government, it, nevertheless, remains our challenge to
construct economies of prosperity that takes a different road then in the past.

The various cornerstones of this research by the Think Tank, as found in this publication, is a result
of intense dialogue, and years of experience. While we utilized the expertise of Mr. Graham Allen



and Dr. Ronald Mitchell of the Think Tank to record and pen our conclusions, credit goes to every
member of the group, both past and present. It is necessary to acknowledge and give credit to Mr.
Allen and Dr. Mitchell for their tremendous contributions, as their skills were an asset. 1 am
extremely grateful for those that participated actively and consistently throughout the entire term of
the Think Tank. My job as Chairman was made easy due to the bright minds, openness, flexibility,
and patience, especially as this related back to my own impatience and desire, at times, to want to
“storm the castle.” This publication is a result of the combined efforts of the entire membership on
the Think Tank, and I thank you.

We also had the wonderful opportunity of invited special guests such as Mr. R. Derrickson, West
Bank, and Mr. Edmund Wright, Nisga’a Lisims Government, who added value and considerable
experience and insight to our discussions. Lastly, public gratitude must be given to the leadership
and Executive of the Skeena Native Development Society for their support of this vision and
encouragement of this process. This includes Ms. Marjorie McRae, President, Mr. Clarence Martin,
Vice-President, and Mr. Raymond Jones Secretary/Treasurer. Without their express support, this
work would not have been possible.

Mr. Clarence Nyce

Chairman, Think Tank on Wealth Creation
Chief Executive Officer, Skeena Native Development Society



CHAPTER 1

New Models for First Nations Economic Development

“Moon Face”, was carved by Master Carver, Clifford Bolton, awell respect-
ed Elder Tsimshian from Kitsumkalum. Moon face presides over the world
and itsinhabitants with peace, kindness, and patience. This pieceisdisplayed
in the boardroom of the Skeena Native Development Society.
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New Modelsfor First Nations Economic Development

Beginning in 1999, the Think Tank on First Nations Wealth Creation, initiat-
ed and sponsored by the Skeena Native Development Society (a native
organization specializing in capacity building and business development, met
to consider two questions:

1. How can First Nations people in Northwest British Columbia be
masters in their own house?
2. How can economic dependency be eliminated?

We came together motivated by a unifying theme: Why are First Nations

communities economically impoverished and how can these communities

find and follow a pathway to prosperity? To this end, we examined our own

experience with on-reserve economies, particularly in the Northwestern

region of British Columbia. We then considered these experiences within a
more global context, reviewing the work of authors such as de Soto
[18], relevant research findings such as those at the University of
Victorig? [19] and the results of the Harvard Project on American
Indian Economic Development [23]. We were successful in our analy-
sis, being now more able to discern and to integrate previously uncon-
nected patterns and systems that are at the core of what plagues First
Nations economies and, more importantly, to discover and assemble
new ideas for how to change what has gone before... to make it possi-
ble to achieve prosperity.

The approach we have taken is illustrated in the following diagram (Figure
1). Asour deliberations progressed, we worked right to left in the diagram:
from the desired end point towards the necessary beginning point. Thus, to
increase mastery in the Native House and to decrease dependency, we first
investigated the relationship between prosperity and increases in the market
system and entrepreneurship. Thisled next to our considering changesin the
economic model that would produce entrepreneurial thinking and also the
needed changes in capital formation levels that come from viable property

1 From this point forward, all references to native people, aboriginal people, First Nations, etc. should be
assumed to apply to the Northwestern BC area unless otherwise noted; although it appears to be likely that

some of our insights and conclusions will apply more generally.
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

rights (moving from “dead capital” to “live capital” in de Soto’'s language
[18]). Finaly, with these intermediate steps specified, we then addressed the
key governance initiatives that would need to be adopted so that the on-
reserve economic climate would be more favourable: to replace the present
destructive institutions with constructive ones. Thusin this report, we iden-
tify the necessary beginning point for governance ingtitutions, next property
rights and then entrepreneurial thinking which will result, we believe, in
increased economic mastery and decreased dependency.

FIGURE 1
The Think Tank Approach

2. Obtain Property
Rights

Change Capital
Formation Levels

Increase the Market
System and
Entrepreneurship

Adopt Key
Governance
Initiatives

Prosperity and
e Ty
Cultural Well-being

1. Replace
Destructive
Institutions with
Constructive
Institutions

Change the
Economic Model 4. Increase Mastery; Decrease Dependency

3. Enable

Ent‘ltfl?r:i?ni;ﬁal * Referred to herein as "transaction cognitions"
Helpfully, our conclusions about a beginning point (reached independently)
have been recently validated in a study of 72 former colonies throughout the
world, in which William Easterly of the Centre for Global Devel opment and
Ross Levine of the University of Minnesota analyzed the relative importance
for economic growth of various factors [24]. These researchers compared
and contrasted geography, economic policy and institutions (meaning politi-
cal stability, property rights, legal systems, patterns of land tenure etc.) to
identify which of these is the most critical factor. They concluded that the
creation of good institutions is the predominant reason for economic success
and, hence, that the first challenge for development economicsisto get from
bad to good ingtitutions. Thisis precisely the conclusion that we have drawn
in our own deliberations; and this formed the foundation for the approach
that we recommend. We explain the elements of our solution in this book,

THE PATH TO PROSPERITY
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but we describe them first in this introduction, presented according to the
approach shown in Figure 1.

What do these “good institutions” look like? What institutional reforms are
necessary? What model will move First Nations people from the current
state of economic dependency to prosperity? Ashas been chronicled in other
economic successes globally, how can a market economy and entrepreneur-
ship within the context of cultural well-being be enabled? Through the Think
Tank approach (Figure 1), we have identified the three essential cornerstones
that form the foundations for this process:

1. The availability to First Nations people of governance powers and
jurisdiction that will enable the market system to function;

2. The ability of First Nations people to control the use and develop-
ment of their lands to enable capital formation;

3. The thorough understanding by First Nations people and relevant
stakeholders of the economic model itself: the entrepreneurial think-
ing that needs to be enabled for effective entrepreneurship to flour-
ish.

A system that successfully embraces these cornerstones will, in our view,
create the institutions, make available workable property rights and enable
the entrepreneurial thinking necessary to produce the prosperity and cultural
well-being of First Nations people that comes from mastery in the Native
House. This chapter introdues each cornerstone in turn, with more detailed
emphasis on the economic model because of the previously noted require-
ment that it needs to be thoroughly understood to be fully useful.

1. FIRST NATIONS GOVERNANCE

We believe that, for a vibrant on-reserve economy to flourish, there is a need
for genuine self-rule by First Nations people. This is because the economic
environment that we envision can only be achieved by the creation of effec-
tive institutions of governance that are enabling of the market system and of
entrepreneurial endeavour.  With auspicious timing, the Federal

MASTERS IN OUR OWN HOUSE
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

Government’s currently proposed First Nations Governance Act, Bill C-7,
providesfor First Nations people to adopt individually tailored codesin three
crucia areas. leadership selection, administration of government and finan-
cial management and accountability. Moreover, under the provisions of Bill
C-7, First Nations people will be empowered to make laws in such areas as
the regulation of business activities. We consider this proposed legidation to
be a tremendous advance over the economically repressive provisions of the
Indian Act, but still do not view it to accomplish enough in the creation of
the necessary institutions.

To make Bill C-7 truly effective for the facilitation of the prosperity of First
Nations people, we propose an additional provision for a fourth optional
code, one that we are calling “the Prosperity Code,” a system of institutions
that flows from grass-roots community strategic plans. Using the criteriafor
governance that creates vibrant First Nations economies offered by Cornell
and Kalt [23] and for governance that creates vibrant non-First Nations
economies in general offered by Thompson [25], we have been able to iden-
tify a more comprehensive set of ingtitutional conditions that are needed to
replace the present destructive institutions with constructive ones. Further,
we have ascertained that it comes down to what Cornell & Kalt [23] have
called “cultural match” that will weigh heavily in determining whether an
individualistic or collective model, for example, would be culturally appro-
priate for aparticular community. To be“mastersin your own house” should
encompass the ability of a First Nation to implement whichever model its
community chooses. It is our belief that a First Nation operating under al
four codes and with a First Nation Strategic Plan in place (to ensure that a
cultural match is created from the grass roots up) would have everything it
needs to create the “good institutions’ that are one of the crucial precondi-
tions for prosperity.

Having made this claim, we do not wish to be misunderstood. For us, gen-
uine self-rule means the kind of legal autonomy enjoyed by the Nisga' a and
Sechelt, not a governance regime imposed by an umbrella Federal statute.
Our recommendations do not do this. Rather, for First Nations that wish to
do so, our recommendations provide aminimum set of necessary stepsto put
them on a path to prosperity that is based upon an increased market system
and entrepreneurship. Asnoted earlier, these intermediate stepsinclude mak-

THE PATH TO PROSPERITY
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ing changes to capital formation levels and changes to the on-reserve eco-
nomic model. We introduce our ideas for capital formation next as we sum-
marize our approach to rights to the land.

2. RIGHTSTO THE LAND

Our next conclusion is that property rights to their own land are critical for
First Nations; this is a fundamenta of being “masters in your own house’.
Werealized early in our deliberations that we must accept the reality that the
Indian Act has stultified First Nations people and their economies, and that
this statute is justifiably disparaged for its destructive effects on capital for-
mation. In Chapter 3, we evaluate the extent to which any desirable level of
economic mastery is available under the Indian Act and conclude that, over-
al, itisnot. We argue therein that, in fact, it would be surprising indeed for
legidation that had disrupted and substantially impaired the traditional
economies that had sustained First Nations people for thousands of years
could do anything but lead—as it has—to dependency and wretchedness. We
have concluded that the bad institutions that flow from the Indian Act, as it
presently operates, cannot be changed to good ones without systemic change.

To us, the solution to addressing the mastery-destructive institutions of the
Indian Act is straightforward: First Nations people need to own their own
lands. Thisclearly conveys what mastery really means. Without such own-
ership, it is highly likely that First Nations people will continue to be eco-
nomically powerless and therefore remain the dubious “beneficiaries’ of
what de Soto [18] has termed “dead capital”: lands held in trust by Her
Majesty the Queen in right of Canada that are unavailable to support capital
formation. In our deliberations, we have noted the Nisga'a and Sechelt
achievements of such mastery. We further noted, however, that, in the
absence of ownership, an intermediate step towards mastery is offered by the
First Nations Land Management Act. As more fully described in Chapter 3,
we assert that, with a properly constructed Land Code under this statute, a
First Nation could to some extent bring into being the property rights neces-
sary to facilitate a market economy and the capital formation necessary to
support entrepreneurship-based prosperity. We believe that even this inter-
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

mediate step represents a significant advance over the present Indian Act
land regime.

One important facet of rights to their own land for First Nations is the abili-
ty to grant individual property rights. Thiswe discussin Chapter 3. Itisnot
that we are advocating individual property rights per se; we are too aware of
successful community-based property rights to be that simplistic. But the
choice between an individualistic or collective model, or something in
between, should be legally available to each First Nation, depending upon
what it considers to be culturally appropriate. To be “Masters in your own
house” when it comes to land rights should encompass the ability to imple-
ment whichever model a First Nation community wants for itself.

Of course, given the sufficient autonomy that is rooted in new governance
methods and given the capability for capital formation that is rooted in land
rights, there must still be a viable economic model available as an option to
choose and to implement. We therefore turn to a discussion of the econom-
ic model that we recommend and how it can generate the new levels of entre-
preneuria thinking needed.

3. THE ECONOMIC MODEL

For most readers, this may be the most difficult cornerstone to address
because of the new ideas and new terminology that must be mastered for a
thorough and workable understanding to be gained. With clearing this hur-
dlein mind, we are providing a more comprehensive introduction of this cor-
nerstone.

To develop the economic model that we present, we have taken a pathway
beginning with things as they are and have followed it back to the basics.
Along the way, we discovered answers to our questions that we believe have
never been considered as a whole. In the following paragraphs, we tell the
story of how we found these answers.

The story startsin aseemingly unlikely place: with globalization. Webelieve
that two waves of globalization [4] are at the root of poverty among First
Nations people in Northwest British Columbia:

THE PATH TO PROSPERITY
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1. Globalization 1: the 1800's;
2. Globalization 2: the late 1900's.

We believe that mistakes have occurred in both eras—by all parties con-
cerned—that have led to things as they are. We also believe that mistakes
continue to occur that need to be corrected. Our path of discovery has uncov-
ered the mistakes that have led to the present situation and the basics that are
needed to move beyond it.

Glaobalization has not been kind to First Nations people. During the first era
of globalization and under its extension, the Indian Act, the strengths of First
Nations people were dissipated, weaknesses were magnified, opportunities
were denied and threats to traditional economic means of support were
entrenched due to the substitution for the healthy institutions of trade and
commerce that existed pre-contact with the unhealthy institutions that were
based in colonialism and conquest.

As the second era of globalization unfolds, we now ask what is needed to

reverse the present unacceptable economic status quo and to accomplish

effective economic development. In the Think Tank process, we have

defined economic development to mean: prosperity and cultural well-being.
To understand how this can be accomplished for First Nations people,
we have identified the economic basics: the cornerstones of prosperity
and cultural well-being. Our analysis has revealed some surprising
insights, and it is on the foundation provided by these ideas that we
have based our work on a viable economic mode.

The Basics

Whereas economic success during the first era of globalization required
ships, guns and repressive ingtitutions to overcome the objections of First
Nations people to colonization, success during the second era of globaliza-
tion now reguires knowledge [4]. So, in the Think Tank process, we have
naturally sought our solutionsin the “people side” of economic development.
Specifically, we have thoroughly investigated the new cognitive approach to
economic development [5]. The cognitive approach is one that bases eco-
nomic success upon effective economic thinking.

MASTERS IN OUR OWN HOUSE
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

It was William James who stated that the greatest discovery of the modern
age is that we become what we think about [6]. Thereisnow aproven rela-
tionship between thinking and doing that is very well documented [7, 8].
Thus we redlized in our work that the basics of economic development
begins with the thinking processes of the people concerned. We therefore
investigated the question: What are the thinking processes that people need
in order to be successful in a market economy? This has led us to examine
more closaly the attributes of the core element in al economic activity:
transaction thinking.

Transaction Thinking. By definition, a transaction occurs when an indi-
vidual creates a “work” (some product or service) and then enters into an
exchange relationship with other persons for the sale or acceptance of that
work [9] asillustrated in Figure 2. Transaction cognition theory is the aca-
demic field that has most thoroughly explored the relationship of people's
thinking to the capability to transact successfully.

FIGURE 2
The Elements of Transaction Thinking

The Individual
Bounded Rationality,

Bounded Rationality

[
Competition Cognitions
(Affect Transaction Costs
from "Work"-Specificity)

B
Promise Cognitions
(Affect Transaction Costs

from Others' Opportunism)
Opportunism "Work"-Specificity

Opportunism

Other Persons The Work
"Work"-Specificity

Planning Cognitions
(Affect Transaction Costs from Individuals' Bounded Rationality)
A

Based on Gardner (1993); Williamson (1985)

We find that there are three sets of thinking skillsthat, asillustrated in Figure
2 (A, B & C), work together to create a successful transaction:
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» Planning cognitions
» Promise cognitions
» Competition cognitions.

Acquiring these three thinking skill-setsis the primary means for a person to
gain or expand the capability for entrepreneuria thinking.

The transaction cognitions that are the foundation of entrepreneurial thinking
consist of specialized mental models or scripts [10-12] that guide individu-
als responses to three principa sources of market opportunity. Planning-
related thinking skills are important because better or worse planning affects
the level of difficulty in making transactions happen. Promise-related think-
ing skills are necessary because transactions must happen through the will-
ing participation of the other party in the transaction and this only occurs
where the transaction “promises’ to be beneficial. Similarly, competition-
related thinking skills are necessary because, as human beings, we want to
get the best product for our money—and so the work offered for sale must be
the most competitive if it is to be purchased by the other person/customer.
Where planning, promise and competition thinking skills (cognitions) are
sufficient, then the difficulty of transacting that is caused by “transaction
costs’ is reduced and economic development happens. Recent research
shows that entrepreneurs around the world have higher levels of transaction
cognitions than do non-entrepreneurs [21].

Transaction Costs. Theleve of difficulty of transacting is the single great-
est enemy of economic prosperity. Transactions become more difficult as
“transaction costs’ increase. Transaction costs are the costs of running the
economic system. Transaction costs are like friction in a physical system
[13: 48, 14: 19]. Economic opportunity occurs when entrepreneurs utilize
planning, promise and competition cognitions to enact transactions that
would otherwise fail due to transaction costs. This iswhy economic devel-
opment may be considered to be a cognitive process [15] and why “entre-
preneurial thinking” is essential to economic devel opment.

In Chapter 4, we explain how this basic transaction cognition approach can
be applied to assessing the difficulty of transacting among First Nations peo-
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

ple on-reserve. We have found on-reserve transacting to be many times more
difficult than ordinary transacting in a market due to increased cognitive
complexity.

Problem Areas to Address

In our analysis, we uncovered an uncomfortable reality: transacting on-
reserve has too many fingersin the pie that should not be there and too few
of those that should be. When compared to transacting in an ordinary mar-
ket economy (e.g. the Canadian economy in general) on-reserve transacting
is over three times as complex! This means that, on-reserve, transaction dif-
ficulty is up, and that transaction success is down or is non-existent. Where
are these problem areas, why are they such a problem and what can be done
about them?

It is our belief that these problem areas have arisen due to mistakes made in
the past,®* many of which appear to have been due to greed, ignorance or a
combination of both. These mistakes occurred because the parties involved
lacked sufficient information: both the facts and the analytical knowledge
needed for the parties to recognize the scope of their errors; and this resulted
in compounding negative consegquences due to both errors of commission
and of omission.

L essons from Hindsight

In hindsight, it is much easier to see the nature of the economic error of past
policies and how the consequences have been compounded over the years. |If
one were to assume for the sake of discussion, however, that throughout the
world during the first era of globalization less powerful people were dispos-
sessed and further that, during these periods of colonialism and imperialism,
the mistakes made (in light of hindsight) were indeed horrendous; this nev-
ertheless would not account for the disparity in results between those who
were somehow able to correct the problems (e.g. in the case of Korea 1950

3 Itisnot our intention to attribute blame for past mistakes to any particular group or individual. As far as we can
tell, many of these mistakes were made from the sheer ignorance of the parties involved at the time. However, with
new analytical tools that are now available, it is clear to us that there is no reason for these mistakes or their con-
sequences to be prolonged, and that there is every reason for them to be repaired as soon as possible.
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to 2000, or Singapore 1965 to 2000) and those who have been unable to do
s0 (e.g. Ghana 1950 to 2000, or First Nations people under the Canadian
Indian Act). Why isthisthe case?

The General Case. We note that both the identification of earlier errors, and
the reasons for their compounding, are possible using the transaction cogni-
tion model. One original error occurred when First Nations people were eco-
nomically sidelined. Because Globalization 1 was based upon the acquisi-
tion of natural resources, the colonialist model was necessarily geared
towards the exploitation of colonies to extract natural resources. Thus, the
people side of economic development was vastly under considered as was
manifest, for example, by the sweatshops of the Industrial Revolution or by
the economic marginalization of First Nations people under the Indian Act.
The short sightedness of this error and its compounding negative conse-
guences are still being felt throughout the world—especially as Globalization
2 replaces the Cold War system as the dominant transacting system on the
planet [4]. It turns out that G2 is vastly larger than G1 and that rather than
natural resources retaining their status as the wealth creating core of global-
ization, it is now people within knowledge economies that are the key factor
in economic development [4].

Thus, the earlier marginalizations under the first globalization system and its
aftermath system, the Cold War, may turn out to have created—due to the
sheer size of G2— one of the greatest economic setbacks in history. The
opportunity costs of G1 thinking are thus enormous, whether it is from eth-
nic wars, cultural revolutions, the marginalization of women or reserve sys-
tems for First Nations people. Under the new rules of Globalization 2, any
mind that is under - or uneducated creates inevitable negative consequences
for economic development as we now know it.

The Case of First Nations People. It can be assumed, without harm to the
argument, that compounding of error in the case of First Nations people has
occurred with the best of intentions. However, without a clear knowledge of
the economic basics that has really only come into currency within the last
few decades [14-16], it appears to have been impossible to foresee how the
effects of past mistakes can have so compounded.

Given the ideas presented in the foregoing paragraphs, which have high-
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

lighted the importance of transaction thinking, one might logically expect
that a solution to the disastrous state of on-reserve economies would be to
reduce the transaction costs of economic devel opment through increasing the
possession by First Nations of the transaction cognitions (entrepreneurial
thinking) necessary for transacting anywhere in the world [17]. Based on
this argument, it would follow that this course of action would have begun to
repair the damage caused by the original errors committed in Globalization
1. Instead, in attempts to redress the wrong, two complicating el ements were
introduced with profound negative economic consequences. (1) the owner-
ship of First Nation lands by the Crown (as represented by the Minister of
Indian Affairs), and (2) theinsertion of Band Councilsinto almost every ele-
ment of transacting on-reserve.

As we demonstrate in Chapter 4, the mandatory addition of these two addi-
tional parties to all transactions expands the cognitive complexity of suc-
cessful transacting from the mastery of three necessary cognitive mapsto the
mastery of ten such maps (see Figure 3). Consequently, asin any “short cir-
cuit,” productive energy has been erroneously and dangerously re-channelled
into purposes that are useless or damaging to economic development. From
an economic standpoint, these added layers therefore hinder rather than help.
Transaction costs are up, and economic development is down.

Thus, the mandatory addition of the Minister (Indian and Northern Affairs
Canada: INAC) and the reserve system to the basic transaction creates trans-
action costs due to “dead capital” [18]. Dead capital means that people on-
reserve have homes and buildings but not capital-building assets. Therefore,
without the property rights (collective or individual) necessary to create cap-
ital, the complexity of capital formation is unduly burdened by transaction
Costs.

And the mandatory insertion of Band Councils into transacting is the equiv-
alent of alowing the referees to aso be “on-field” playersin the game. The
resulting confusion, opportunities for corruption and for venal decision-mak-
ing also add transaction costs to economic development that doom it to bear
burdens that ordinary transactions within a market economy are not saddled
with. Thus, transactions fail and wealth that could and should be generated is
instead dissipated in ineptly conceived bureaucracy. Chapter 4 will thorough-
ly explain and illustrate the two cases shown in Figure 3.
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FIGURE 3
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NEW MODELS FOR FIRST NATIONS ECONOMIC DEVELOPMENT

Focal Areas

It is the legacy of the Indian Act that the strengths of First Nations people
have been dissipated, weaknesses magnified, opportunities denied and
threats to traditional economic means of support entrenched. The First
Nations economy in Northwest BC has flourished for many thousands of
years more than it has languished. It is clear from history that, prior to first
contact with Europeans during the first wave of globalization, the First
Nations economy was vibrant and successful [1]. In the pre-contact econo-
my in Northwest BC, economic strength among First Nations people con-
sisted, for example, of highly expert knowledge in the utilization of the nat-
ural environment (e.g. use and management of the fishery). Now, as the
result of a series of compounding mistakes that are rooted in the colonialist
use of ingtitutions, this has been reversed: from full employment prior to first
contact to the present 64% overal unemployment rate [2].

At thetime of first contact, First Nations people were not in possession of the
technologies required to lead in the first wave of globalization which includ-
ed, among other things, intercontinental ships, modern firearms and the insti-
tutions of imperialism. These weaknesses made us susceptible to the impo-
sition of the institutions of colonization through the use of coercive power
[3]. Further, First Nations people possessed no natural immunity to such dis-
eases as smalpox or other European diseases. When confronted with
European colonialism, therefore, these weaknesses magnified the dangersto
economic well-being that are inherent to transacting among unequally pow-
erful parties and, due to the power imbalance, minimized the likelihood of
the continuation of economic prosperity for First Nations people after first
contact.

From extensive discussions within our Think Tank meetings, it has become
apparent that colonial policies applied towards First Nations people at the
time were designed intentionally to dispossess us of power, both economi-
cally and politically. As a result of the reserve system and—as we will
argue—the continued lack of access to the requisite tools, fair access to the
modern economy has not been available. For example, in the on-reserve
economy, it appears to be fairly common that there is pressure for the lead-
ership to feel more accountable to the federal bureaucracy than they are to
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their own people [26]. Economically, this institutional quagmire amounts to
more than 130 years of damage under Indian Act institutions.

In addition to al of the above, economic threats have been introduced that
have become entrenched and, as a result, continue to compromise the First
Nations economy. Large areas of land have been occupied without treaty.
The fishery and forests have been intruded upon. And, in the past, physical
displacement of people has been the norm when the presence of First Nations
people has been seen as an impediment to non-First Nations economic plans.
And perhaps the greatest threat in the present era of Globalization 2 has been
the systematic breaking of the spirit of First Nations people, such that an
appreciation of education as an opportunity has instead been interpreted by
many members of the on-reserve community to be athreat to cultural identi-
ty (because of misuse in past decades of education as a colonial tool). Asa
result, there is unfinished business: questions that must still be answered.

Unfinished Business

The most important question that we have addressed is: What is needed to
repair this broken economic system and to take advantage of the opportuni-
ty presented by the next era of globalization to recapture and revitalize, and
indeed repair, the system such that the vibrant economy that is possible can
be aredlity?

As noted earlier, in our Think Tank deliberations, we have concluded that
there are at least three cornerstones of mastery within the Native House and
for the elimination of dependency:

1. Constructive governance institutions,
2. Property rights, and
1. Entrepreneuria thinking.

Accordingly, Chapter 2 that follows addresses governance, Chapter 3 pres-
ents the state of play in the area of property rights and, finally, in Chapter 4,
the nature and scope of effective transaction cognitions/ entrepreneurial
thinking in the First Nations case is explored in arigorously peer-reviewed
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and published research article [19].

It is the conclusion of the Think Tank that this published work offers a path-
way that leads towards the repair of past mistakes and offers real hope for
economic development that is built upon sound economic and legal founda-
tions. The economic model upon which our suggestions and recommenda-
tions are based implies that, through repair v. redress, we can provide a
means to restore equality to the playing-field.

It does not mean that we suggest that INAC or Band Councils be eliminated.
And it does not mean that we advocate individual v. collective property
rights. Nor does it mean that we suggest all business to be good.

The economic model that we recommend does, however, exclude extratrans-
action cost-adding players from the marketplace: the field of play. It aso
means that First Nations people should consider adopting the First Nations
Land Management Act, to allow dead capital to come alive for purposes of
economic development. Further, it meansthat governance systems should be
revised to support the foregoing. And, most importantly, it means that the
real enemy of economic development is ignorance—the LACK of transac-
tion/ entrepreneurial thinking.

Research has found that wealth creation is directly connected to entrepre-
neurial thinking in as many countries around the world as have been studied
[20, 21]. We believe that, as research continues, it will aso be found that
poverty isthe result of the absence of these thinking patterns which isalike-
ly extension of the foregoing research. Interestingly, in our informal studies
to date among prospective entrepreneurs on-reserve in Northwest BC, we
found no differences between the level of entrepreneurial thinking of First
Nations pre-entrepreneurs and those of the non-First Nations pre-entrepre-
neurs represented by entrepreneurship students at a large BC university.

Thus, the pathway seemsto be clear: foster high levels of transaction/ entre-
preneurial thinking in alarger portion of the on-reserve population®; provide

4 Asof this printing, data have been collected and analyzed from Australia, Belarus, Canada, Chile, China, Czech
Republic, France, Germany, Italy, Japan, Mexico, Russia, the United Kingdom and the United Sates of America.
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equal opportunities for on-reserve capital formation through attention to
property rights; and adjust or transform governance structures to minimize
the on-reserve transaction costs related to a Band Council governance system
that isin need of an economic development-friendly overhaul.

How can First Nations people in Northwest BC be mastersin their own house
and how can economic dependency be eliminated? We believe that, by
adopting key governance initiatives, by changing capital formation levels
and by changing the economic model, the benefits of the market system and
entrepreneurship will be increased, that damage from the past will be
repaired, that preparedness for the opportunities of the knowledge economy
will be maximized and that, thereby, prosperity and cultural well-being can
be achieved.

S we hope that it is not lost on the reader that the foundation for increasing transaction cognitions/ entrepreneurial
thinking is a strong commitment to education. However, we have discovered that there are some methods of educa-
tion that are more likely to produce transaction/ entrepreneurial thinking than are others [22]. And so we advo-
cate models consonant with individual learning styles and the cultural pre-preparation that we find already exists
in NWBC.
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CHAPTER 2

First Nations Gover nance

“The Men of Medeek” pole, was carved by internationally renown Master
Carver, Sam Robinson, a Haida from Kitamaat. This piece, which covers
some of the major highlights of the Medeek Story, resides in the boardroom
of the Skeena Native Development Society.

MASTERS IN OUR OWN HOUSE
23



CORNERSTONE ONE

FIRST NATIONS GOVERNANCE FOR ENTREPRENEURSHIP

...at the heart of successful Indian economies lies genuine
self-rule. The evidence is that you are unlikely to have one
without the other.

Dr. Stephen Cornell

We agree with Dr. Cornell. From our own research and experience, effective
governance, invariably meaning self-government, is a cornerstone for the
facilitation of entrepreneurship on reserve lands. We mean by this the cre-
ation of effective institutions of governance that produce an environment in
which capital formation can proceed with confidence, and prosperity can be
built.

Although it is, of course, easy to cal for effective First Nations governance,
its achievement has proven to be surprisingly challenging. When we exam-
ine its modern history, the results achieved for the effort made are scant.
Were it not for the recent (and timely) initiative by the Federal Government
in this area, we would have little optimism for the success of what we are
about to propose. But the pertinent thinking and the momentum for change
within the First Nations community do appear to be coming together rather
convincingly, so we are encouraged to suggest innovative possibilities.

The Implications of Past Legidative Initiatives:

Recognizing the sheer difficulty of achieving individua self-government
through amendment of the Indian Act has propelled a few First Nations into
consideration of alternative legidlation. This fairly recent process has
embraced proposals both for individual treatment and for “opting in” to a
more comprehensive governance statute.

The first individual approach of which we are aware is that for “a separate
Musqueam Lands Act”,? proposed in the 1975 Submission to the Minister of

1 "Nation Building and the Treaty Process". Proceedings of the Treaty Forum on Speaking Truth to Power 1, p.21.
Published by the B.C. Treaty Commission, 2001.

2 The Alliance of the Musqueam, Sechelt and Squamish Bands, " Submission to the Minister of Justice and Minister
of Indian Affairs, February 1975: p.33.
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Justice and Minister of Indian Affairs by The Alliance of the Musgueam,
Sechelt and Squamish Bands. This brief set forth the view that Ministerial
jurisdiction over the affairs of “a sophisticated and highly advanced Band”?
will end up “...actually proving quite prejudicial to effective business oper-
ation and self-government” .* Hence, the Musgueam Band was proposing to
taketitle to its reserve lands, perhaps through separate legislation, in order to
attain complete independence from the Department of Indian Affairs.

The Musgueam initiative was not pursued but, in October 1981, a Sechelt
delegation appeared before the Canadian Human Rights Commission to
argue for its rightful place within Canadian society. The Sechelt brief
declared:

What we want is quite straightforward. We want to be masters of our
own destiny as an Indian Band, liberated from D.I.A. suppression and
control. Thiscan only berealized by dislodging the jurisdiction of the
present Indian Act over the Sechelt people. Can thisreally be so dif-
ficult to achieve?®

At the time the Minister of Indian Affairs, the Honourable John Munro, was
engaged in the widespread promulgation of what his Department called
“companion legidlation” (i.e. “companion” to the Indian Act). There was
nothing wrong with the concept, but it was articulated poorly and, as draft-
ed, offered Bands little more than another Federal straightjacket. The Sechelt
Band fought against such inflexibility and high-handedness and, in the
Human Rights Commission brief, commented:

At various times, successive Ministers have proposed a completely
new Indian Act, piecemeal amendments, a charter system for Bands
to opt into and, more recently, “companion legislation.” All of this
has foundered and will continue to founder on account of the Federal
Government’ s deliberate refusal to acknowledge one clear and essen-
tial principle: That Indian Bands have widely divergent needs and
should accordingly be allowed to advance at their own chosen pace.
This was the fundamental principle espoused by The Alliance. It is
the one upon which we hang our hatstoday. Because the expenditure

3 Ibid., p.33.

4 Ibid, p.33.

S Sechelt Indian Band, " Submission to the Human Rights Commission”, October 1981: p.1.
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— dissipation? — of literally millions of dollars of public funds on an
Indian Act revision process predicated on rigidity of option and
majority acquiescence is misguided, to put it mildly. Yet it still goes
on. Likearecurring nightmare, the current game of “companion leg-
idation” comes with built-in features and a consultative procedure
that guarantee its eventual rejection. But the bureaucrats carry on
anyway, abusing taxpayers dollars and trampling on our hopes. Itis
folly indeed.®

Instead, the Sechelt representatives wished to make it known that the Band
had drafted and widely circulated its own legidlative proposal, tailored entire-
ly to its own needs. The brief consequently ended with the following plea:

We have no faith in the Federal Government’s professed intentions
regarding the Indian Act. Our one hope lies in the proposed Sechelt
Indian Band Act, legidation that will encompass what we want to do
and will unshackle us accordingly. For we are ready to control our
own affairs completely. We want no further dealings with the mill-
stone known as the Department of Indian Affairs. Let usgo!’

Although Sechelt’s appearance before the Human Rights Commission did
not bear immediate fruit, it did become part of a generalized impetus towards
Federal action. Towards the end of 1982, the Standing Committee on Indian
Affairs made clear its intention to establish a Sub-Committee on Indian Self-
Government having as one of its principal tasks consideration of new legis-
lation. On December 22, 1982, the House of Commons went further than
this and appointed a Special Committee reporting directly to the House with
terms of reference identical to the (now superseded) Sub-Committee.
Encouraged by this development, the Sechelt Band decided to abandon its
endeavours towards individual legislation and approach the challenge on a
broader front by means of enabling legislation for any Band that wished to
achieve self-government. An Indian Band Government Act was accordingly
drafted, this proposed Act allowing any Band, at its option, to leave the juris-
diction of the Indian Act and to become self-governing under its individua
Band charter or constitution.

Sechelt's proposed Indian Band Government Act received a positive

6 Ibid., p.2.
7 lbid., p.3.
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response from the Special Committee when it was presented on February 15,
1983. In the Committee's eventual report there were favourable references
to the need for an interim legidative step whilst awaiting constitutional
entrenchment of the right to self-government. Although the widespread wish
to proceed with this constitutional recognition was carefully acknowledged,
the Special Committee also provided for the legidative path in the following

passage:

Many witnesses opposed any legidation prior to the recognition of
self-government and/or the settlement of land claims or treaty mat-
ters, believing that such legislation would be restrictive rather than
expansive. The Committee recognizes the validity of these concerns
and has taken them into account in proposing legislation as an impor-
tant part of the process of federal recognition of Indian governments
in Canada and, ultimately, of constitutional entrenchment.

A broad framework of general principles would appear to be the only
model that would both permit consensus to be achieved and be flexi-
ble enough to accommodate a great diversity of arrangements, rang-
ing from those set out by the Sechelt Band and to those based on tra-
ditional laws and customs. Not only would Indian self-government
be enhanced, but the specia relationship of the federal government
with Indian peoples, and any residual federal responsibilities to them,
would be reaffirmed.®

After then analyzing what it termed “The New Context for Legidation”, the
Special Committee concluded with the following:

The Committee recommends that the federal government commit
itself to constitutional entrenchment of self-government as soon as
possible. In the meantime, as a demonstration of its commitment, the
federal government should introduce legislation that would lead to the
maximum possible degree of self-government immediately. Such
legislation should be devel oped jointly.°

Unfortunately, like so many far-sighted and innovative recommendations of
that period, the Special Committee Report languished, perhaps read but cer-
tainly not acted upon. The Sechelt Band returned to its original quest for
individual legidation and, thanks to a change in government, was finally

8 House of Commons, "Minutes of Proceedings of the Special Committee on Indian Self-Government”, October 12
and 20, 1983: p.48.

9 Ibid., p.50.
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successful with the proclamation of the Sechelt Indian Band Self-
Government Act on October 9, 1986. Sixteen years later this remains the
only self-governing statute for an individual First Nation in Canadal In the
face of virtually universal dislike of the Indian Act, this prolonged period of
no visible results warrants analysis. Only the Nisga aachieved full self-gov-
ernment during these years, but this was as part of their Treaty negotiation,
not just a governance initiative. So we will return to this question later.

The Federa Initiative of 2001:

There have been various proposals over the past few decades to deal with the
perceived deficiencies of the Indian Act. They ranged from the “White
Paper” proposal of 1969 to abolish the whole thing; to the 1981 notion of
“companion legislation”; to the ongoing piecemeal amendments in such
areas as membership and land designation. But in al this time no Minister
had pinpointed the area of First Nations governance as requiring specific
attention. Now, with his announced initiative of April 30, 2001, the
Honourable Robert Nault, Minister of Indian Affairs, has brought gover-
nance to the forefront of the Federal Government’ s aboriginal agenda. 1n his
explanatory letter to all Chiefs and Councils, the Minister said:

I would like to be clear from the outset that this legislation has yet to
be drafted. It is aso important to clarify that this initiative is not
intended to replace treaties or to serve as a substitute for self-govern-
ment. It will, however, constitute a strong interim step for effective
governance. First Nations will be able to move forward at their own
pace to other governance options with this important governance
building block in place.

This proposal to strengthen First Nations governance through legisla-
tive changeisnot only important in itsown right, but it will also assist
First Nation communities to achieve sustainable growth and facilitate
self-government in the future. Building strong and stable First
Nations governments won't happen overnight, but we are taking
another important step forward with the discussions of this proposed
governance legislation.*

10 Honourable Robert D. Nault, Minister of Indian Affairs and Northern Devel opment. Letter to Chiefs and Councils,
"First Nations Governance Legislative Initiative", undated.
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Some interesting points arise from this explanation. First, it is clear that
Minister Nault is moving towards the interim legislative step advocated by
the Special Committee (although the attainment of full self-government will
not be part of this process). Second, the lessons of the ill-fated “companion
legidlation” appear to have been learned, and there is to be widespread con-
sultation before legidative drafting. Third, the Minister has recognized that
some First Nations will wish to move forward with “other governance
options’. Finaly, he was clearly aware of the relationship between effective
governance and building an economy, asillustrated in his undated interview
with Kurt Petrovich of CBC Radio in which he had commented:

Governanceisamodern ...well, we need modern governance toolsin
order to build a First Nation economy and | think that’s extremely
important for everybody to realize, and the Indian Act does not have
those modern instruments withinit. And if we are not going to get an
agreement of self-government tabled, then what alternative do we
have but to move forward on changes to the Indian Act to give peo-
ple some comfort that they have those tools necessary to build those
economies and build the quality of life that we speak to in the Speech
from the Throne.*

The proposed First Nations Governance Act received First Reading in the
House of Commons on June 14, 2002. The Bill providesfor First Nationsto
design their own governing codes in three areas, those of leadership selec-
tion, administration of government and financial management and accounta-
bility. It aso better defines the legal capacity of a Band and clarifies and
enhances a Band Council’ s law-making powers. There is even some recog-
nition of the jurisdiction needed to facilitate entrepreneurship (e.9. in such
proposed law-making areas as “the regulation of business activities’* and
“conditions under which the council may enter into commercial or other
transactions’*®). But, as we explain below, this falls significantly short of
what we see to be necessary for creating the environment in which prosper-
ity can be built. If we are indeed to have “...those tools necessary to build

11 Honourable Robert D. Nault. Personal interview, undated. "Communities First: First Nations Governance;
Consultation Package", published by Indian and Northern Affairs Canada.

12 Bj|| c-61, "First Nations Governance Act", 1st Session, 37th Parliament, 2002, ss.16(1)(K) (First Reading, 14
June, 2002).

13 |pid., ss.18(2)(f).
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those economies...” ,* then the proposed Act needs to be expanded.

The proposed First Nations Gover nance Act was re-introduced at the second
session of the 37th Parliament, and received First Reading on October 9,
2002 as Bill C-7.

What We See to be Necessary:

The history of governance under the Indian Act is afascinating one that bears
upon present possibilities. The then Minister of Indian Affairs, the
Honourable Jean Chretien, tried in 1969 to initiate legislative change that
would affect al First Nations, but this met with widespread opposition and
had to be abandoned. Not until 2001 was another Minister, the Honourable
Raobert Nault, willing to propose universal across-the-board change in First
Nations governance. But in between these landmark years there have been a
variety of specific amendments to the Indian Act and individual governance
agreements. What is most surprising, however, is that, since the proclama-
tion of the Sechelt Indian Band Self-Government Act in 1986, there have
been no further statutes providing for individua self-government. Why is
this? When we compare the growing popularity of the First Nations Land
Management Act (with nearly 100 First Nations reportedly wanting to be
included), what is it about “self-government” that has failed to attract simi-
lar enthusiasm and energy?

In answer, we can only speak from our own experience. Part of it, certainly
in British Columbia, is the strange intertwining of treaty negotiations with
self-government. The Nisga adid indeed wish to negotiate both together but
what had been a choice for them became a subsequent imposition within the
British Columbia Treaty Commission process. In other words, First Nations
were being told that, if they did not wish to be self-governing, they would not
get atreaty, alopsided proposition that failed to recognize the fundamental
premise of treaty-making: “treating” between equals. Moreover, even if the
negotiating First Nation did seek to be self-governing, there was no recogni-
tion among the parties as to what this entailed. So a great deal of that par-
ticular energy has been drawn into the treaty process, either willingly or oth-
erwise.

14 Honourable Robert D. Nault. Personal interview, supra at note 11.
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But, apart from within the treaty process, there has really been no movement
towards individual self-government since 1986, the only exception of which
we are aware being the unconcluded Westhank First Nation Self-Government
Agreement. What ismissing? We suspect that the absence of interest in pur-
suing legidative self-government subsequent to the Sechelt achievement of
1986 was very much to do with its perceived lack of relevance to fundamen-
tal First Nations concerns. Issues surrounding aboriginal rights and title are
certainly in the ascendancy and the right to self-government itself was pre-
dominantly sought through constitutional amendment, culminating in the
rejection of the Charlottetown Accord in 1991. Governance concerns were
not a priority for First Nations organizations, and this is reflected to some
extent in the AFN response to the Federal 2001 initiative. Evenwhere aFirst
Nation (such as Westbank) did wish to pursue self-government subsequent to
1986, it was made clear by the Federal Government that “another Sechelt”
would not be permitted.

We surmise that the principal issues of First Nations governance can be cat-
egorized into two: (i) basic issues applicable to all communities; (i) spe-
cialized issues affecting an economically advanced minority. Minister Nault
istackling the former, and we commend him for taking it on. It’s the drudg-
ery side of governance, the bread and butter stuff, and it has not been appeal -
ing enough for any one First Nation to pursue such issues at its own expense.
Now there is a forum and, for the purposes of this paper, we participate
accordingly to reflect our own involvement with certain “ specialized issues’.

Our interest is to draw attention to “other governance options’ and, more
specifically, to suggest an option that would, we believe, facilitate First
Nations entrepreneurship.  From our own research and deliberations, we
have concluded that the necessary environment within which the envisaged
option could flourish will require the following:

(i) For the First Nation to be in control of its own lands, an essen-
tial component for being “masters in our own house” (see
Chapter 3);

(i) For governance of the First Nations community to be both
accountable and transparent, as apparently contemplated in Bill
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(iv)

(v)
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C-7;

Implementation of the entrepreneurial model as it bears upon
the transformation of the on-reserve command economy (see
Chapter 4);

The creation of institutions enabling (i) (ii) and (iii) to be exe-
cuted successfully and in harmony with what we have identified
as the predominant stakeholder interest, the “ Native culture/tra-
dition” (see Appendix A);

The development of a strategic plan for the community, to be
reviewable periodicaly at no greater than five year intervals,
again dependent on the “Native culture/tradition”(See
Appendix B).

Our thinking on this topic has found resonance in the research work of
Professors Stephen Cornell and Joseph P. Kalt. Since 1986, they have been
engaged in the Harvard Project on American Indian Economic Devel opment,
described by Dr. Cornell as “...amajor, research-based effort to understand
the dynamics of self-governance and economic development on American
Indian reservations’*®. The four things that emerged from this research proj-
ect are strikingly aligned with our own list above. First, there has to be gen-
uine self-rule — “Native power to control what happens on Native lands’* in
Dr. Corndl’s words. Second, this self-rule has to be exercised effectively,
explained as follows:

Harvard Project results show that the chances of sustainable develop-
ment rise as Indian nations put in place effective, non-politicized dis-
pute-resolution mechanisms, such as tribal courts, shut down oppor-
tunistic behaviour by politicians, eradicate corruption, place buffers
between day-to-day business management and politics, build capable
bureaucracies, and so forth.

Third, there has to be a“cultural match”*® in the sense that the formal insti-
tutions of governance will not be effective unless they meet the particular

15 "Nation Buildi ng and the Treaty Process’, supra at note 1, p.16.

16 |pid,, p.18.
17 \pid., p.19.
18 |pid., p.19.
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First Nation's conception of how authority should be structured and exer-
cised. Finally, strategic thinking is important, meaning that a carefully con-
sidered development strategy will pay big dividends over time.

All of thisresearch has been distilled by Professors Cornell and Kalt into five
components of what is required in order for First Nations to develop effec-
tive governing institutions of their own:

o Stableingtitutions and policies.

o Fair and effective dispute resolution.

Separation of politics from business management.
o A competent bureaucracy.
o “Cultural match”.*

This list from Professors Cornell and Kalt accords entirely with our own
view of the matter. We would only expand upon “cultural match” to convey
the notion of an ongoing internal process of checking and reconciling.

Our Proposal for Achieving Successful First Nations Economies Through Self-
rule:

Thetiming is auspicious. Given the Federal initiative already underway, we
have the opportunity to seek legislative change that could be incorporated
into the governance revision process. What we proposeisthe addition to Bill
C-7 of provision for afourth code, “a prosperity code”. Its objective would
be the replacement of destructive ingtitutions with constructive ones (see
Figure 1 in Chapter 1). Aswe discussed in Chapter 1, the creation of good
ingtitutions is the predominant reason for economic success.

Because of our conclusions above as to what would be necessary for facili-
tating First Nations entrepreneurship, we would restrict the ability to adopt a
prosperity code to those First Nations who:

19 Stephen Cornell and Joseph P. Kalt, " Sovereignty and Nation-building: The development challenge in Indian
Country today". Published by the Harvard Project on American Indian Economic Development, undated, p.12.
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(i) bhave developed a periodically reviewable strategic plan for
their communities, thereby ensuring our own view of “cultural
match” as an ongoing process (see Appendix B);

(i) bhave had their applications accepted under the First Nations
Land Management Act,thereby ensuring their ability to be
moving towards being “masters in their own house” as it
appliesto land rights.

In this chapter, we present our rationale for a Prosperity Code. We therein
look to the implementation of three specific policies to provide a sufficient-
ly comprehensive foundation for market devel opment:

Policy #1 - The capital formation process must be protected;

Policy #2 - Capital growth must come from effective fiscal plan-
ning; and

Policy #3 - Capital use must be made more effective through
healthy competition (Government should take the steps
necessary to improve the intensity of “ structural compe-
tition™).

Our model Prosperity Code, provides for the creation of these essential poli-
cies and the ingtitutions that will flow from them. We aso incorporate the
remaining components from the above list from Professors Cornell and Kalt.
The resulting document, although intended to be illustrative, gives a good
idea of what will really be needed to create the environment for prosperity
and cultural well-being.

Theforegoing proposal for First Nations governanceis based upon theinves-
tigations of our Think Tank on First Nations Wealth Creation conducted over
the past three and a half years. It is our conclusion that the addition to Bill
C-7 of a prosperity code would be consistent with the Minister’s professed
intentions for the legidation, as well as assuring First Nations that “...to
build those economies...”® was indeed a foremost objective. We invite the

20 Honourable Robert D. Nault, Personal interview, supra at note 11.
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comment and consideration of all interested parties; and we stand ready to
refine this proposal in such a manner as to render it acceptable to interested
First Nations consistent with establishing a firm foundation upon which self-
rule and economic development can be built.
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THE RATIONALE FOR A PROSPERITY CODE:
GOVERNANCE IN SUPPORT OF ON-RESERVE MARKET INSTITUTIONS
A Summary of Conclusions of
the Skeena Native Development Society
Think Tank on First Nations Wealth Creation 1999-2002

Introduction

As noted in Chapter 1, a new pathway towards prosperity and cultural well-
being for First Nations people appears to be possible. In the following para-
graphs, we present our rationale for a Prosperity Code that articulates sever-
al possible governance revisions that will better support the on-reserve mar-
ket institutions that we believe are necessary for those who are interested in
successfully following this path'. The rationale for each element suggested
for possible inclusion in a Prosperity Code has been developed in the chap-
ters of this book. In these chapters, we have argued that a prosperous econ-
omy is founded upon three cornerstones:

e Governance (the establishment of ingtitutions that support market
development),

o Property rights (aworkable system that supportsalevel playing field in
capital formation), and

o Entrepreneurial thinking/cognitions (mastery of three key thinking pat-
terns: competition, promise and planning cognitions).

A model Prosperity Code has been created to make more concrete the first
cornerstone—governance that creates the institutions to support the devel op-
ment of markets that enable more effective on-reserve transacting—and to
demonstrate within the Prosperity Code how all three cornerstones combine
to support on-reserve market institutions.

At the present time, market development appears to be virtually stagnant or
non-existent on all but a few First Nations reserves of which we are aware.

1 |tisnot our intention through the creation of these documents to in any way dictate to a given community the values
or economic objectives that they should pursue. Our work isintended only for those who are seeking to better under-
stand the pathway towards mastery in the Native House that we have developed and, specifically, whose objective is
on-reserve prosperity.
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Many leaders, scholars and potential First Nations entrepreneurs have pon-
dered the question of why thisis the case. Some have offered partial solu-
tionsthat satisfy admittedly necessary conditions (e.g. suggestionsto address
property rights dilemmas (Flanagan & Alcantara, 2002)). But, in our view,
such approaches are not sufficient because they are not adequately compre-
hensive. By using the transaction cognition entrepreneurial model (see
Chapters 1 and 4), we have developed a more complete recommendation: we
suggest the implementation of three specific policies that will provide a suf-
ficiently comprehensive foundation for market development. These are:

o Policiesthat lead to on-reserve governance that creates and enables the

ingtitutions of the market system,

o Palicies that enable actual capital formation through the improvement
of on-reserve property rights (e.g. reducing dead capital and enhancing
live capital, (de Soto, 2000; Flanagan & Alcantara, 2002)), and

o Palicies that support the creation of an economic model that compre-
hensively and rigorously identifies the entrepreneuria thinking needed
for effectively using a working system of capital formation.

Interestingly, these policies parallel and are consistent with a more general
model that has laid out clearly the necessary conditions for good manage-
ment of the market system in genera (Thompson, 1989). Accordingly, we
have utilized Thompson’ s analysis as an organizing framework for the model
Prosperity Code that we present so that we will not overlook important ele-
ments, while at the same time proposing ideas that have more general use-
fulness. We note that, in Thompson's use of terminology, the generality of
his terminology is not immediately evident. Thus, in the paragraphs foll ow-
ing, we try to improve their usefulness by taking these basic ideas and clari-
fying their relevance to the case of on-reserve governance—to fostering
prosperity and cultural well-being in an on-reserve economy. But, as we
have previously noted, we think that Thompson's outline, once applied,
offers a very serviceable organizing framework. Thompson asserts:

Just three policies, properly implemented, would go a long way towards
improving the management of competition to, in turn, alleviate the prob-
lems of poverty, homelessness, inflation and (of) slow productivity
growth (Thompson, 1989: 2-3).
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These policies are paraphrased as follows:

Palicy #1: Inflation should be driven down and kept to a low
level (the capital formation process must be protect-
ed);

Palicy #2: Budgets should be balanced (capital growth must
come from effective fiscal planning); and

Policy #3: Government should take the steps necessary to
improve the intensity of “structural competition”
(capital use must be made more effective through
healthy competition).

Logically, it seems clear to us that, if these three policies are necessary to
manage a market economy, they must also be present for a market to exist in
the first place. Thus, these policies become clear pointers to the ingtitutions
needed for markets in general to flourish. We also note the parallel between
these policies and the transaction cognitions (promise, planning and compe-
tition cognitions (as re-ordered to correspond to Thompson’s list)) that are
essential for effective transacting within such markets (Chapter 4). This
leads us to the question: How, then, do these principles apply to the creation
of a Prosperity Code in the on-reserve setting?

To address this question, we now develop the logical extensions of the above
general policies, to ensure that their meaning and application is clear in the
on-reserve setting. We therefore examine each policy in turn.

Keeping Inflation Low: Policies that Stimulate Capital Formation

Here is the argument that relates a policy of low inflation to market-support-
ive governance on-reserve.

Inflation is the enemy of capital formation. It devalues wealth that has pre-
viously been created and stored in the form of money. Inflation occurs when
too much money chases too few goods and services. Inflation occurs
because there are not enough assets to go around given the amount of cur-
rency available and, as aresult, the worth of a unit of currency is reduced as
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prices are bid up for the same assets. Essentially, inflation breaks the “prom-
ise” that the value of currency will be stable, and therefore is the most seri-
ous threat to capital formation. How does this apply within the on-reserve
setting? In our Think Tank discussions, we have developed the following
explanation:

We first found it necessary to define currency as the medium of exchange

within a given transacting community. Most transacting communities

now use money as the most common currency, but there are other cur-

rencies in operation—especially within on-reserve First Nations commu-

nities (e.q. land, accessto traditional natural resources such asthe fishery,

trade and barter goods [such asthe “grease” trail: the trading of oolichan,

the survival fish or the use of salmon for food and ceremonial purposes],

honour and reputation, cultural freedoms, etc.). This is because every

transacting community has values and standards that lead to the treatment

of certain things as currency. For example, some people will exchange

money for time (e.q. pay for labour saving appliances), while other peo-

ple will exchange time for money (e.g. work a second job at minimum

wage), and so on.

It istherefore important that a Prosperity Code provide mechanisms that rec-
ognize and preserve the value of a community’s total currency. Inflation or
deflation occurs where the value of one type of currency changes with
respect to other types of currency. Waste in the form of transaction costs
occurs where one type of currency is arbitrarily fixed with respect to other
types of currency in such a manner as to reduce the effectiveness of socio-
economic relationships (they deter the transactions that optimize total cur-
rency). Capital formation must therefore be defined in terms of total curren-
cy (land, customs, money, natural resources, rights, etc.) in circulation (avail-
able to be put to work) within a given transacting community. Promise cog-
nitions enable this intermediation because they directly affect the fixedness
and/or variation among currencies.

Generally speaking, the arbitrary fixing of any type of currency tends to
reduce overall wealth (e.q. the case of the gold standard in the early 1900’'s
or, in the First Nations case, the remova of property rights from the land
which then eliminates its usefulness for purposes of capital formation). Yet
we aso believe that free-floating exchange rates among currency typesis not
ideal either and must still be managed to ensure optima promise (vaue
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retention) and therefore optimal wealth (the sum of capital available from all
the “currencies’). Traditionally, currency management has taken three main
forms, each of which affects the supply of a given type of currency:

Open market operations. The conversion (purchase or sale) of one type of
currency unit (the currency management target) by the governing insti-
tution into ancther type of currency unit (e.q. cash for bonds/ bonds for
cash). In the on-reserve case we have recommended new governance
mechanisms that enable this process (e.g. property rights that permit the
conversion of valuein land “currency” to value in cash “currency”);

Adjustment of currency reserve requirements. The increase or decrease
of currency available for use by requiring that the parties using such cur-
rency intheir transacting “ hold back” agreater or lesser proportion of the
currency under their stewardship. An example in the First Nations' case
might be the use of a land code under the First Nations Land
Management Act or the acquisition or disposition by a First Nation of
non-reserve lands for capital formation purposes; and

Adjustment of the cost of borrowing: The increase or decrease of the cost
to rent agiven unit of currency for a specified period of time. For exam-
ple, inthe First Nations' case, this might include negotiations with lend-
ing institutions of arevised loan-to-value ratio (collateralization percent-
age) when pledging land to secure financing.

Thus, to minimize the continuation of behaviours that promote the persistent
and destructive devaluation of the most valued assets of an on-reserve com-
munity (e.q. the potential for dead v. live capital, but also the minds and/or
motivation of the youth, the sustainability of natural resources, the wisdom
of elders, the spiritual health of communities), policies that protect the full
promise of on-reserve First Nations assets must be developed, adopted and
followed by most members of that community. Said another way, these new
policies must become on-reserve institutions because it has now been well-
established that differences between rich and poor communities can be traced
directly to differences in the institutions that exist and that govern economic
behaviour within a community (Acemoglu, Johnson, & Raobinson, 2001).
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It isfor these reasons that our model Prosperity Code suggests a set of gov-
ernance policies that directly counters the devaluing institutions that have
arisen conseguent to the Indian Act® (e.g. economic dependency, pervasive
distrust of others in economic matters, fatalism, hostility to education, fixa-
tion on politicking v. productivity, racism), and substitutes instead policies
that decrease dead capital, increase credit, assist in fair and effective dispute
resolution and provide for ethical conduct and the protection of institutions
from corruption.

Balancing Budgets: Policies that Result in Effective Fiscal Planning

This section explains the link between a balanced budget policy and market-
supportive governance on reserve.

A budget is simply a forecast of inflows and outflows. Where inflows are
less than outflows, deficits are created and deficits mean dependency
because, historicaly, the sacrifice of freedom has been the customary tool of
debtors (and this appears to have been true in the First Nations case specifi-
cally). Where inflows are greater than outflows, surpluses are generated.
The obverse of the customary debtor/ creditor relationship suggests that sur-
pluses mean independence. Where inflows and outflows are about equal, the
budget is balanced. Balanced budgets signal stability, especially when they
follow periods of sufficient surplusto ensure a reasonable level of economic
security: “provisions in store for an uncertain future” (Durant, 1935: 2).

Presently, amost every reserve experiences yearly money deficits which
means they must depend almost exclusively upon the Department of Indian
and Northern Affairs Canada (INAC) for funding the money-based needs of
the community. Put another way, due to the Indian Act, most if not all
reserves require and expect money infusions from INAC. Ironically, for
thousands of years preceding the Indian Act, there existed (Robinson &
Wright, 1962 (1936)) balanced budgets in the economic lifein Northwest BC
(although tallied in currencies other than modern money). Today thisisonly
amemory. Consequently, most on-reserve individuals may well view scep-
tically the balanced budget-based policies proposed within the model

2 Wearenot here dealing with the [ndian Act, but rather with the devaluing institutions that arise consequent to the Indian
Act.
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Prosperity Code.
Effective fiscal planning policies would work to reverse this.

What would they look like? Quite simply, they would increase inflows and
decrease economic outflows of key resources’.

What are these key resources? We have determined that, in the modern econ-
omy, it is trained minds that are the most valuable resource to stimulate
inflows (Friedman, 2000; Yew, 2000), and that it is corruption that is the most
persistent cause of excess outflows because “corruption capital” is often mis-
directed (e.g. removed from the economy to another jurisdiction, expended
on persona consumption v. re-investment in productive assets, used as an
incentive to further corruption (Eigen, 2002; Yew, 2000)).

It isfor these reasons that our model Prosperity Code suggests a set of gov-
ernance policies that directly counter the deficits that have arisen consequent
to the Indian Act (e.g. low employment rates, lack of skillstraining and moti-
vation to pursue it, high-cost levels of socia problems), and substitutes
instead policies that balance budgets, increase the asset base, provide for a
competent bureaucracy and educate the community in the institutions of the
market system.

Ensuring Higher-Intensity Structural Competition:  Policies that Ensure
Sufficient Competition

In this section, we explain the connection between policies that strengthen
the intensity of structural competition and market-supportive on-reserve
governance.

The term “structural competition” refers to the absence of “ . . . entrenched
monopolies—whether they are in corporations, labor unions, government,
universities, the professions, or perhaps even churches.” (Thompson, 1989:
2). Thompson further suggests that entrenched monopolies, the opposite of
competition, usualy end up having an adverse impact on human society in

3 The principal inflows will be government funding, revenues from First Nation assets and property taxation. Each of
these will require individual consideration, negotiation and implementation by the First Nation concerned. It isthe
intention of the Think Tank to produce in future a paper on the taxation/governance relationship, including the role
of property taxation.
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the form of arrogance, insolence, inefficiency and complacency. Thus, for
on-reserve market institutions to flourish, entrenched monopoly must be
replaced with competition. Unfortunately, effective competition does not
happen automatically. It must be carefully grown, nurtured and protected.
How isthis to be done?

In our Think Tank deliberations, we have concluded, as has Thompson
(1989), that thisthird policy isthe catalyst that makes the preceding two poli-
ciesredly work. At the heart of higher-intensity structural competition isthe
freedom to transact. The freedom to transact increases where individual and
community productivity is high and, as a result, there are large numbers of
buyers and sdllers, the number of sellers (in particular) is not limited by gov-
ernment regulations, transacting is open to international trade and unioniza-
tion rates are low* (Thompson, 1989: 8-9). Thus, where there is high struc-
tural competition, inflation islow (policy # 1) due to high productivity. And
budgets are also balanced and supported by economic security surpluses
(policy # 2) because high productivity is not burdened with the excess trans-
action costs of dependency or corruption. This is why we consider high
structural competition to be catalytic to on-reserve prosperity and cultural
well-being.

We therefore include within our model Prosperity Code the provisions nec-
essary to strengthen the intensity of structural competition on-reserve®. Itis
our belief that increasing levels of entrepreneurship and entrepreneuria
thinking are key ingredients in this mix. Thus, we recommend that gover-
nance policies should be geared towards the stimulation of entrepreneurial
activity on-reserve that is founded upon product/ service + entrepreneurial
skill development-based productivity increases and property rights-based
capital formation. This will have the effect of increasing opportunities, the
number of sellers, the amount of trade, etc. and of decreasing the levels of

4 Wetake no expressed position against unionization or other command struture models per se. Rather, we are FOR
prosperity. We see, however, any misuse of bargaining power to extract a price premium that increases transaction
costs to be ultimately destructive to the highest levels of productivity in an economy because they incur first-order
costs while producing only second-order benefits (Williamson, 1991). Thus, we are “anti” misused power (power
used to create transaction costs).

S Total competition includes two types of competition: structural competition and below-capacity competition
(Thompson, 1989). The second, below-capacity competition, occursin so-called “ buyers markets” where there are
many more sellers than there are buyers. The on-reserve situation, as we assess it in Northwest BC at least, is almost
universally a buyers' market for goods and services produced on-reserve where unemployment is high and very few
opportunities exist. Thus, the emphasisin our deliberations has been on increasing the intensity of structural competi-
tion through fostering entrepreneurship.
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arrogance, insolence, inefficiency and complacency that are due to, for
example, the INAC-based on-reserve monopoly. Accordingly, our model
Prosperity Code suggests policies that refocus on-reserve economic devel op-
ment, separate politics and bureaucratic meddling from business manage-
ment and monitor and discourage anti-competitive behaviour.

Conclusion

One of the main ideas that flows from our Think Tank deliberations is thus
the rationale for a Prosperity Code: that governance should support on-
reserve market ingtitutions. We have created the model Prosperity Code with
this abjective in mind: to demonstrate to interested parties that a new model
for economic prosperity and cultural well-being is possible. We hope that the
model Prosperity Code that emerges from this analysis will be useful in
achieving this objective.
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MODEL PROSPERITY CODE

- Pursuant to amended First Nations Governance Act -

Purpose: To enable the creation and management of market systems
within the First Nation’s economy.

Approach: Consistent with “The Rationale for a Prosperity Code”, the
provisions of this Code address three essentia requirements
for the creation and management of market systems:

A. Stimulating Capital Formation;
B. Effective Fiscal Planning;
C. Ensuring Sufficient Competition.)

A. STIMULATING CAPITAL FORMATION

(Policies governing the stimulation of capital formation relate to making
access to capital smpler and more reliable. The following provisions are
accordingly aimed at stimulating the conversion of assets to capital; provid-
ing for trustworthiness in the capital formation process; and supporting the
ingtitutions that provide for this. This part isintended to be effected in con-
junction with a Leadership Selection Code and an Administration of
Government Code.)

(i) Decreasing dead capital:

(It has been shown that very specific processes and decisions are necessary
to support the capitalization process: the movement from dead to live capi-
tal.)

(& The First Nation's economic development department shall be
charged with the responsibility, among other things, to:
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1. Identify the dead capital assets of the First Nation.

2. Document the steps necessary to be able to use these on-
reserve assets for the purpose of providing collateral.

3. Vaue the dead capital assets.
(b) The economic development department shall work with Chief
and Council to develop a strategy for re-capitalizing the dead
capital assets. For this purpose, they shall work together to:

1. Create agencies that will be responsible for re-capitaliz-
ing specific dead capital assets.

2. ldentify and remove the legal and administrative hin-
drances to reducing dead capital.

(c) The economic development department and Chief and Council
shall also work together to:

1. Encourage al businesses on-reserve to become opera-
tive under the legal system of the First Nation.

2. Ensure that there is no reduction in the value of any
businesses as a result of re-capitalizing dead capital.

3. Develop ingtitutions and procedures that permit
economies of scale for al the activities which constitute

the process of capitalization.

4. Establish incentives aimed at encouraging legal busi-
nesses and re-capitalizing dead capital.

(i) Increasing credit:

(Credit creates an entitlement to resources.)
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(8 The economic development department and Chief and Council
shall endeavour to create policies, procedures and regulations
that will enable qualified First Nation members to access busi-
ness credit on an equal footing with persons off-reserve.

(ii1) Fair and effective dispute resolution:

(“Governing institutions have to be able to provide consistently non-politi-
cized, fair dispute resolution. They have to be able to assure people that
their claims and disputes... will be fairly adjudicated.”?)
(@ The parties shall first endeavour to resolve their dispute by
negotiation between themselves.

(b) If negotiation fails, the parties shall endeavour to resolve their
dispute with a mutually appointed mediator.

(c) If mediation fails, the parties shall proceed to arbitration under
the provincia arbitration statute. If they cannot agree on the
appointment of an arbitrator or third arbitrator, as the case may
be, the appointment shall be made by the then President of the
provincia Arbitration and Mediation Institute.

(iv) Code of ethics:

(It isessential for trustworthiness in transacting relationships that rules
requiring ethical behaviour in government be provided for.)

(8 The First Nation shall prepare acode of ethics that shall govern
the activities of the Chief and Councillors, al directors and offi-
cers of the FN Corporations and al employees of the First
Nation and the FN Corporations.

(b) The code of ethics shal be completed within 12 months of
enactment hereof following consultation with the members, and
shall be reviewed annually.

1 Sephen Cornell and Joseph P. Kalt, “ Sovereignty and Nation-building: The development challenge in Indian
Country today” . Published by the Harvard Project on American Indian Economic Development, undated, p. 13.
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(v) Protection of ingtitutions:

(The assessment of trustworthiness in transacting relationships is best per-
formed using an external assessment of pertinent transparency. This will
ensure complete accountability of its institutions to the members of the First
Nation.)

(a) Each year the First Nation shall have a survey carried out con-
taining the pertinent items used by Transparency International in
preparing its Corruption Perceptions Index.

(b) The completed survey shall be forwarded to the appropriate
regional office of Transparency International.

(c) The results of the survey shall be posted in the First Nation's
administration office, and published in alocal newspaper.

(d) The First Nation shall endeavour to attain a transparency level
that is at least equivalent to that of Canada.

(Note: A sample of the questions used by Transparency International to
compute the Corruption Perceptions Index isincluded in Appendix C.)

B. EFFECTIVE FISCAL PLANNING

(Policies governing budgeting, management and the selection of relevant
economic and educational targets are the result of, or promoted by, an effec-
tive economic plan. This plan will need to be aligned with a Financia
Management and Accountability Code).

(i) Policiesresulting in balanced budgets:

(A balanced budget policy signals market-supporting governance on-reserve
because balanced budgets themselves signal economic stability).

(@) It shal be an objective of the First Nation to achieve a balanced
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budget every fisca year.

(b) To achieve this objective, Chief and Council, working in con-
junction with the economic development department, shall seek
to increase inflows and decrease outflows of economic
resources.

(i) Increase asset base:

(The pathway from poverty to prosperity requires increases in the produc-
tive asset base in every business cycle).

(& The economic development department and Chief and Council
shall work together to create policies and decision-making struc-
tures that will lead to additions, increases or improved effective-
ness of the First Nation’s productive assets by:

1. Increasing the community’s commitment to education.

2. Expanding the land base, either by acquisition or
through the pursuance of treaty and specific claims.

3. Regular re-assessment of the highest and best use of
assets.

4. Other similar projects that will result in meeting the
objective.

(iii) A competent bureaucracy:

(“Attracting, developing and retaining skilled personnel, establishing effec-
tive civil service systems that protect employees from politics, putting in
place robust personnel grievance systems, establishing regularized bureau-
cratic practices so that decisions are implemented and recorded effectively
and reliably — all of these are crucial to the (First Nation’s) ability to govern
effectively and thereby to initiate and sustain a successful program of eco-
nomic development.”?)

2 pid,, p. 18.
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(&) All employees of the First Nation and of any corporation owned
by the First Nation or by a parent corporation owned by the First
Nation (“FN Corporations’) shall have received training in
entrepreneurial thinking or will agree to undertake such training
within a period prescribed by the employer.

(b) All hiring of employees by the First Nation and FN Corporations
shall be based on merit except that aboriginal applicants will
receive preference.

(c) Employee remuneration shall be based solely upon job perform-
ance.

(d) All employment by the First Nation and FN Corporations shall
be governed by the First Nation's Personnel Policy which policy
shall be approved within 12 months of enactment hereof follow-
ing consultation with the members.

(iv) Educating the community:

(Because the institutions of a market system arise from the beliefs and val-
ues of agiven society, it is very important that the community clearly under-
stands the features of the market system. Thiswill debunk the myth that the
mere adoption of the market system will guarantee success. It will also pro-
vide the redlization that failures need to be used as an opportunity for learn-
ing. It will change the perception that economic opportunities are a right
when, in fact, they are a privilege.)

(& The economic development department and Chief and Council
shall work together to educate the community as to the need for
entrepreneurs who will maximize both the financial and socia
returns.

C. ENSURING SUFFICIENT COMPETITION

(The effective management of competition has been shown to alleviate the
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problems of poverty and of slow productivity growth. By ensuring sufficient
competition on-reserve, market institutions can flourish and the arrogance,
insolence, inefficiency and complacency of entrenched monopoly can be
minimized.)

(i) Refocusing of economic development:

(The creation and management of a market system will be facilitated when
the focus of the economic devel opment department shifts towards capital for-
mation, effective fiscal planning and ensuring sufficient competition.)

(8 The economic development department and Chief and Council
shall work together to achieve:

1. Increasing levels of marketable skills development with-
in the community.

2. Increasing the level of entrepreneuria thinking within
the community.

(8 The economic development department may and should honour
entrepreneurs in whatever manner it deems appropriate.

(ii) Separation of politics from business management:

(“When politics gets involved in business operations, businesses typically
either fail or become adrain on (First Nation) resources.... Business cannot
compete successfully when the decisions are being made according to polit-
ical instead of business criteria.”?)

(8 No Chief or Councillor or employee of the First Nation shall be
adirector or officer of any FN Corporations.

(b) Thedirectors and officers of the FN Corporations do not have to
be members of the First Nation.

3 Ibid., p. 16.
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(c) All directorsof the FN Corporations shall beindemnified for any
liability arising from their actions in the absence of negligence.

(d) All directors of the FN Corporations shall be entitled to term
contracts providing for the payment of pre-agreed severance in
the event of their removal by the member/s for any cause other
than negligence or incompetence.

(iii) Separation of federal bureaucracy from business management:

(Because the involvement of non-contributing parties to a transaction signif-
icantly increases transaction costs, and because it is imperative that the on-
reserve economy becomes as competitive as that off-reserve, input into mar-
ket transactions by the Federal bureaucracy must be eliminated beyond that
required by its lawful obligations.)

(a) It shall be an abjective of the First Nation to resist all interfer-
ence in its economic affairs by the Department of Indian Affairs
and other Federal bureaucracies except as may be required by
law.

(iv) Monitor and discourage anti-competitive behaviour:

(Because an effective market system requires that the boundaries of compe-
tition be set and managed by government, it is important that anti-competi-
tive behaviour be defined, interpreted and eliminated within the First
Nation.)

(a) It shall be the objective of the First Nation to monitor and dis-
courage anti-competitive behaviour.

(b) To achieve thisabjective, the economic development department
shall use such analysis and tools as may be appropriate which
shall include:

1. Conducting an evaluation each year of the goods and
services available from businesses on-reserve.
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2. Monitoring for price differentials between businesses
on-reserve and those off that cannot be explained by
location or other market factors.

3. Encouraging the number of sellers (i.e. the number of
First Nation members offering goods and services on-
reserve).
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CHAPTER 3

Rightsto Land

This “Medeek Pole’, carved by Gitksan Carver, Randy Stephens, from
Gitanmaax. This piece, tells of one of the retribution trip up the Skeena
River, which involved the Eagle People form the Land of Coor. This piece
resides in the boardroom of the Skeena Native Development Society.
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CAN FIRST NATIONSBE “MASTERSIN THEIR OWN HOUSE”
UNDER THE INDIAN ACT?

Introduction

We have earlier argued the need for First Nations to be “mastersin their own
house” in order to facilitate prosperity and cultural well-being (see Chapter
1). A fundamental aspect of such mastery is for First Nations to be in com-
plete control of the use and development of their own lands. Asfar aswe are
concerned, the full achievement of such mastery would require nothing less
than legal ownership of the land base (as has aready been achieved by the
Sechelt Indian Band under its self-government legislation and the Nisga' a
Nation by treaty). But we also recognize that becoming “mastersin our own
house” in this context is most likely to be ajourney, ajourney of incremen-
tal steps. So, in this Chapter, we ask ourselves the question: to what extent
can this objective be attained under the Indian Act and, short of full transfer
of the legal title, what other legidlative mechanisms are available?

() Indian Act

The pertinent provisions of the Indian Act are sections 53, 60, 69, 81 and 83.
We will examine each in turn.

) Section 53(1)

This subsection provides as follows:

The Minister or a person appointed by the Minister
for the purpose may, in accordance with thisAct and
the terms of the absolute surrender or designation,
as the case may be,
(&) manage or sell absolutely surrendered lands; or
(b) manage, lease or carry out any transaction
affecting designated lands.*
1 |ndian Act, RSC. 1985, c.I-5, s.53(1).
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The first appointment of First Nations representatives “...by the
Minister for the purpose’? was in July 1974 when the then Minister
of Indian Affairs appointed the Sechelt Band Council to manage all
surrendered Sechelt lands. This was at a time when there was no
designation process, and the subject lands were those that had been
conditionally surrendered for leasing purposes. A few months later,
in November, this authorization was significantly expanded when
four Sechelt Band members were appointed as Agents of the Crown
for the purpose of directly signing leases arising from an 80 lot sub-
divison on one of their Reserves. The Sechelt Band thereafter
pressed the Department of Indian Affairs to expand this subsection
53(1) signing authority to cover all itsleases. It eventually prevailed
in February 1978 when it was delegated the authority to manage and
lease its surrendered lands “with the same authority as the Director
General for the B.C. Region of the Department of Indian Affairs and
Northern Development may have from time to time with respect to
the signing of agricultural, commercial, industrial and residentia
leases, permits and assignments...”.* What nobody redlized at the
time was that this represented the zenith of delegations under sub-
section 53(1); no other First Nation subsequently achieved this level
of authority.

Other First Nations sought powers under subsection 53(1) similar to
those delegated to Sechelt. It was a losing battle. In November
1983, the Special Steering Committee, comprising representatives
from the Kamloops, Kitamaat, Sechelt and Westbank First Nations
and the Central Interior Tribal Council, submitted a brief to the
Department of Indian Affairs entitled: “A Review of Land
Management and Development Policies Affecting Indian Reserve
Lands in British Columbia’. Whilst noting that the Musgueam and
Westbank First Nations had at least succeeded in obtaining subsec-
tion 53(1) delegations, the brief bemoaned the fact of these author-
ities being less than had been asked for. Musqueam and Westbank

Ibid.

Honourable Hugh Faulkner, Minister of Indian Affairs and Northern Development. Letter to Sechelt Chief and
Council, February 1978, as quoted in the Special Seering Committee, “ A Review of Land Management and
Development Palicies affecting Indian Reserve lands in British Columbia” , November 21, 1983: p.4.
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had expected that they could receive a level of authority equivalent
to Sechelt’s. Instead, Departmental officials unilaterally imposed a
21 year limitation on the agreements that could be signed by Band
Council appointees. This made nonsense of the delegation because
neither Musqueam nor Westbank had |ease agreements of such short
duration. Attempting to explain his Department’s reasons for this,
the Minister of Indian Affairs then in office is quoted in the brief as

CORNERSTONE TWO

having written:

Significant restrictions on the delegated authority remain in effect.
For example, Directive 11-02 of Chapter 11 of the INAC Land
Management Manual requires the following conditions to be incor-

The decision to place a 21 year limitation on aienations of
reserve land under delegated authority was arrived at for policy
reasons. | recognize that this limitation was not imposed on the
Sechelt Band when it received delegation of land management
authority in 1974. The Sechelt Band was the first Band to
receive comprehensive authority to manage its own lands, and
at that time the Department had not fully thought through the
implications of such delegation. In the intervening yearsit has
become clear that, in delegating his land management authori-
ties to Bands, the Minister of Indian Affairs does not divest
himself of his statutory responsibilities for the management of
reserve lands. The whole concept of a continuing responsibili-
ty has been brought into focusin the last six or seven yearsin a
number of court cases which have raised thisissue. | hope you
can therefore appreciate why the Department considers some
safeguards necessary where long-term alienations of reserve
lands are contemplated.*

porated in both section 53 and 60 delegations:

The form and terms of every lease, permit or other instru-
ment shall be pre-approved by the Department of Indian

Affairs and Northern Development

The exercise of the authority must be in accordance with all

4 Honourable John Munro, Minister of Indian Affairs and Northern Development. Letter to the Alliance of the
Musqueam, Sechelt, Squamish and Westbank Bands, undated, as quoted in the Special Seering Committee Review,

supra at note 3, p.5.
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relevant Departmental policies and procedures

o All leases or permits for terms of more than 5 years shall
contain a periodic fee or rent review clause.®

Thisisan oppressive list, the last point in particular being one of the
principal causes of mortgaging difficulty on reserve. In addition, a
First Nation interested in receiving these delegated powers will face
a nightmarish funding formula, one favouring volume over com-
plexity. And, if it still can see its way clear to joining the only two
successful section 53/60 applicants, it will be saddled with monitor-
ing and reporting requirements that are little short of tifling.

It is thus hardly surprising that such a circumscribed authority has
attracted little response among First Nations. Nearly 30 years after
the Sechelt delegation there are only three First Nations in British
Columbia, Kamloops, Musqueam and Westbank, that have been del-
egated subsection 53(1) authority. Throughout the whole of Canada,
we know of no more than 14 communities, including the British
Columbian ones, having this authority. And, just as the policy frus-
trations attendant upon its land management powers were a major
impetus towards Sechelt self-government, so isit illustrative to note
that both Musqueam and Westbank were among the original group
of First Nations proceeding under the First Nations Land
Management Act. It is clear that delegated authority under subsec-
tion 53(1), given the Department’ s policy restrictions, is not aviable
mechanism for functioning as “Masters in our own house”.

(b) Section 60(1)

This subsection provides as follows:

The Governor in Council may at the request of a
band grant to the band the right to exercise such
control and management over lands in the reserve
occupied by the Band as the Governor in Council

5 Department of Indian Affairs and Northern Development, INAC Land Management Manual, drafted October 10,

1997.
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considers desirable.®

The history of this provision is even more convoluted and disap-
pointing than that of subsection 53(1). Again it was the Sechelt
Band, in April 1973, that first applied to assume “control and man-
agement over lands in the reserve’.” This was taken by Sechelt to
mean its Reserve lands that had not been conditionally surrendered,
and this interpretation has been solidified in the recent definition of
“reserve” in the Indian Act that specifically excludes designated
lands from the ambit of section 60. The Departments of Indian
Affairsand Justice experienced considerable difficulty in responding
to this application, and this was reflected in the Submission to the
respective Ministers by The Alliance of the Musgueam, Sechelt and
Sguamish Bands in 1975:

Regrettably, the necessary Order in Council has still not been
adopted (nearly two years after the original application) on
account of quite extraordinary confusion within the two
Departments as to what Section 60(1) involves. At different
times, the Band has been advised that Section 60 applied to sur-
rendered lands as well as unsurrendered; that a Band request to
the Governor in Council by referendum or any other method
would be superfluous; that an Order in Council was not
required in order to delegate power of control and management
over unsurrendered lands, etc.

We three Bands of The Alliance would al be interested in
assuming the control and management of lands occupied by our
respective Bands. However, in view of the Sechelt Band's
experience, we fed justified in first urging the two Departments
to clearly formulate Federal Government policy relating to the
takeover of such powers.®

Subsequent pressure, involving persona negotiations with no less
than four Ministers of Indian Affairs, finally resulted in Order in

Department of Indian Affairs and Northern Development, INAC Land Management Manual, drafted October 10,

1997.

Indian Act, supra at note 1, s.60(1).

Ibid.

The Alliance “ Submision to the Minister of Justice and Minister of Indian Affairs’, February 1975: p.24.
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Council PC. 1977 —1391 granting the Sechelt Band specified man-
agement powers over its unsurrendered lands. However, when the
Musqueam Band held a similar vote to request the Governor in
Council to grant subsection 60(1) authority, it was met by Ottawa
with a retroactively stipulated quorum requirement that Musgueam
had not met. So the Musqueam Band never did attain subsection
60(1) powers. Asthe Chief of the time was quoted as wryly observ-
ing: “...itiseaser for aBand to sdll off al itslands than to assume
control and management powers over them”.°

Subsection 60(1) has attracted even less results than subsection
53(1), only the Kamloops and Westbank First Nations in British
Columbia having succeeded in obtaining Orders in Council. Put
another way, to the best of our knowledge not a single First Nation
has successfully applied for section 60 authority in the past twenty
years.

Hence, even though sections 53 and 60 are often spoken of as a pack-
age, they do in fact embrace quite different procedural and decision-
making requirements. The additional complexity of attaining the | at-
ter has made it even less useful than subsection 53(1) for those First
Nations trying to become “Masters in their own house”.

(© Section 69(1)

Theright of a First Nation to collect its own revenues has long been
debated. Subsection 69(1) provides:

The Governor in Council may by order permit a
band to control, manage and expend in whole or in
part its revenue moneys and may amend or revoke
any such order.*

A magjority of First Nations in British Columbia enjoy the right to
control, manage and expend their own revenue monies pursuant to
this provision. But does it give them the right to collect those rev-

9 Special Steering Committee Review supra at note 3, p.4.
10 ndian Act, supra at note 1, s.69(1).
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enues? As noted by The Alliance:

It appears to us that no single issue within the Department of
Indian Affairs has created such a degree of internal dissension
and contradictory interpretation as the question of whether the
Section 69(1) phrasing “control, manage and expend” includes
the right to collect revenue monies.*

Throughout the early 1970s, the Community Affairs Section in
Ottawa took the position that the right to collect was necessarily
included within the other powers of subsection 69(1) whilst other
INAC personnel were stating otherwise. Finaly, in a letter to the
Sechelt Band in 1974, the then Minister of Indian Affairs appeared
to lay the matter to rest:

| am told by my Director of Legal Services that since the
Sechelt Band has been authorized by the Governor in Council,
pursuant to Section 69 of the Indian Act, to control, manage and
expend its revenue monies, the Band can therefore collect the
monies payable under the |eases.

The Alliance thereupon pressed the Minister to send a letter to all
DIA offices confirming this interpretation in order to avoid future
inconsistencies. It also proposed that procedures be uniformly insti-
tuted for those First Nations wishing to commence collection of their
own revenues. All of this proceeded quite smoothly for nearly eight
years with, by the estimate of the Special Steering Committee writ-
ing in November 1983, “more than a dozen Bands in British
Columbia’* having been authorized to collect their own revenues.
But then Departmental resistance to Band collection re-surfaced. In
a memorandum of October 19, 1982, the Director of Membership
and Statutory Requirements Directorate in Ottawa indicated that a
Band could only collect its own revenues when a lessee was pre-
pared to pay it to them but, otherwise, the possibility of Band col-
lection should be played down pending a new Program Circular on

11 The Alliance Submission, supra at note 8, p.24.

12 Honourable Judd Buchanan, Minister of Indian Affairs and Northern Development. Letter to Sechelt Indian Band,
November 29, 1974, as quoted in The Alliance Submission, supra at note 8, p.25.

13 special Steering Committee Review supra at note 3, p.4.
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the topic. The Specia Steering Committee accordingly recom-
mended: “That the Department should provide a clear statement
concerning the right of Bands to collect their own revenue monies
under section 69".** We can find no reference to this “clear state-
ment” ever having been made, but it can be inferred from our expe-
rience that the right to collect under the Indian Act no longer exists
as far as the Department is concerned.

It is self-evident that an entity that cannot even collect its own
money can hardly clam mastery. The pendulum swings on this
issue clearly demonstrate the complete control of the Department
over the fundamentals of First Nationslife. Departmental refusal to
allow revenue collection by First Nations under the Indian Act is a
major blow to any notion of being “Masters in our own house”.

(d) Section 81

This, and section 83, are provisions that have been enhanced in
recent years to the benefit of First Nations, thus being in pleasant
contradistinction to the sections previously examined. Since the by-
law making powers provided for in subsection 81(1) are of immense
relevance to the “masters in our own house’ objective, they are
reproduced in full:

The council of a band may make by-laws not inconsistent with
this Act or with any regulation made by the Governor in
Council or the Minister, for any or all of the following purpos-
es, namely,

(@) to provide for the health of residents on the reserve
and to prevent the spreading of contagious and infec-
tious diseases;

(b) theregulation of traffic;

(c) the observance of law and order;

(d) the prevention of disorderly conduct and nuisances,

(e) the protection against and prevention of trespass by
cattle and other domestic animals, the establishment
of pounds, the appointment of pound-keepers, the

14 pid., p.41.
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regulation of their duties and the provision for fees

and charges for their services;

the construction and maintenance of watercourses,

roads, bridges, ditches, fences and other local works;

the dividing of the reserve or a portion thereof into
zones and the prohibition of the construction or main-
tenance of any class of buildings or the carrying on of
any class of business, trade or calling in any such

ZOne;

the regulation of the construction, repair and use of

buildings, whether owned by the band or by individ-

ual members of the band;

the survey and allotment of reserve lands among the

members of the band and the establishment of areg-

ister of Certificates of Possession and Certificates of

Occupation relating to allotments and the setting

apart of reserve lands for common use, if authority

therefor has been granted under section 60;

the destruction and control of noxious weeds;

the regulation of bee-keeping and poultry raising;

the construction and regulation of the use of public

wells, cisterns, reservoirs and other water supplies;
the control and prohibition of public games, sports,
races, athletic contests and other amusements;

the regulation of the conduct and activities of hawk-

ers, peddlers or others who enter the reserve to buy,

sell or otherwise deal in wares or merchandise;

the preservation, protection and management of fur-

bearing animals, fish and other game on the reserve;

the removal and punishment of persons trespassing
on the reserve or frequenting the reserve for prohibit-
ed purposes;

(p-1) theresidence of band membersand other per-
sons on the reserve;

(p-2) to provide for the rights of spouses or com-
mon-law partners and children who reside
with members of the band on the reserve with
respect to any matter in relation to which the
council may make by-laws in respect of
members of the band;

(p-3) to authorize the Minister to make payments
out of capital or revenue moneys to persons
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whose names were deleted from the Band
List of the band;
(p4) to bring subsection 10(3) or 64.1(2) into
effect in respect of the band;
(q) with respect to any matter arising out of or ancillary
to the exercise of powers under this section; and
(r) the imposition on summary conviction of a fine not
exceeding one thousand dollars or imprisonment for
a term not exceeding thirty days, or both, for viola-
tion of a by-law made under this section.®®

It will be noticed that several of the more significant by-law making

powers refer to jurisdiction “in the reserve’.*® Thiswas at one time
an immense problem, bordering on national scandal.

The Alliance of the Musqueam, Sechelt and Squamish Bands first
brought attention to the problem in their Submission of February,
1975. They referred to the decision of Corporation of Surrey et al.
v. Peace Arch Enterprises Ltd. et a."in which the B.C. Court of
Appeal had found that a conditional surrender did not have the effect
of making the land cease to be “land reserved for the Indians” with-
in the meaning of s.91(24) of the Constitution Act 1867. Asaresult,
municipal zoning by-laws and provincial health regulations could
not validly apply to such land as that would restrict the use of “land
reserved for the Indians’. Since certain Department of Justice
lawyers were at the time voicing the opinion that conditionally sur-
rendered lands were not “reserve” within the meaning of the Indian
Act, The Alliance sought Federal clarification of the ensuing regula-
tory situation. The response was quite prompt, a June 1975 Justice
Department opinion that concluded: *“...that bylaws made under
Section 81 do not apply to lessees of surrendered lands’.*®

In its 1983 report, the Special Steering Committee had posed the
basic question: “Who can control the planning and development of

15 |ndian Act, supra at note 1, s.81(1).
16 1bid., paragraphs (a), (9), (i), (n), (0), (p), (p-1), and (p.2.).
17 (1970) 74 WWR 380.

18 Herbert M. Thornton, Department of Justice. Letter to The Alliance, June 1975, as quoted in the Special Seering
Committee Review, supra at note 3, p.30.
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Indian lands in British Columbia?’'*® The answer was a wretched
one. Not the Province, not municipalities, not Band Councils and —
eventually conceded by the Department of Justice — not even the
Federal Government as there was no applicable legidation. The
then Minister of Indian Affairs was obliged to acknowledge his con-
cern about “this regulatory vacuum”.® Yet this vexing situation per-
sisted for more than a decade after it had first been brought to light,
causing First Nations to avoid conditional surrenders (and, hence,
leasing) because of the regulatory anarchy that would be thereby
precipitated.

Although many First Nations, and even the National Indian
Brotherhood, lobbied for legidative change, it was the Kamloops
Band, led by former Chief Manny Jules, that is principally credited
with having solved the problem. Bill C-115, a package of amend-
ments to the Indian Act that is often referred to as “The Kamloops
Amendment”, was enacted in 1988. The critica amendment for the
efficacy of section 81 was the re-defining of “reserve’ to include
conditionally surrendered or designated land (except for a few
excluded sections that did not include 81). Thereafter the Band
Council would be unequivocally able to pass any by-law under sub-
section 81(1) to take effect over al the Band lands, including condi-
tionally surrendered or designated areas. This was a huge advance.

There remain two areas of concern about section 81 in terms of
being “masters in our own house”. Firstly, section 82 requires all
by-laws to be forwarded to the Minister of Indian Affairs who may
disallow them within a 40 day period. Secondly, there are various
provisions that need to be expanded for the purposes of effective
governance (e.g. subsection 81(1)(h) leaves it unclear as to which
governmental authority isto regulate the construction, repair and use
of lessees’ buildings).

Despite the preceding cavils, subsection 81(1) is a valuable tool

19 Special Steering Committee Review, supra at note 3, p. 30.
20 Honourable Judd Buchanan, Minister of Indian Affairs and Northern Devel opment. Letter to The Alliance,
November 1975, as quoted in the Special Seering Committee Review, supra at note 3, p.30.
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towards achieving the “masters in our house” objective and, in our
respectful view, its powers need to be more widely activated by First
Nations. The adoption of rules, supported by legidative authority,
will start to create the conditions of security and stability necessary
for entrepreneurship to flourish.

(e Section 83

Before the 1988 “Kamloops Amendment”?, a First Nation wishing
to tax interests in its land would first have to be declared by the
Governor in Council to have reached “an advanced stage of devel-
opment”.2 Nobody knew what this requirement meant, and it was
mercifully deleted as part of the amending package. Property taxa-
tion was the main focus of the “Kamloops Amendment”, and the
current form of section 83, cited bel ow, represents a significant over-
haul of its predecessor:

83.(1) Money by-laws — Without prejudice to the powers
conferred by section 81, the council of a band may, subject to
the approval of the Minister, make by-laws for any or all of the
following purposes, namely,

(@) subject to subsections (2) and (3), taxation for local
purposes of land, or interests in land, in the reserve,
including rights to occupy, possess or use land in the
reserve;

(al) the licensing of businesses, callings, trades
and occupations;

(b) the appropriation and expenditure of moneys of the
band to defray band expenses;

(c) the appointment of officials to conduct the business
of the council, prescribing their duties and providing
for their remuneration out of any moneys raised pur-
suant to paragraph (a);

(d) the payment of remuneration, in such amount as may
be approved by the Minister, to chiefs and council-
lors, out of any moneys raised pursuant to paragraph
a;

21 |ndian Act, SC. 1988, ¢.23, ¢.39, ¢.52, C.57.
22 |ndian Act, RS.C. 1970, c.I-6, s.83(1).
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Before 1988, the Department of Justice's interpretation of “reserve’ as not
including conditionally surrendered lands effectively meant that leased Band
lands could not be taxed by a Band Council; they would not be “in the
reserve’. In the meantime, the Province of British Columbia and various
municipalities taxed those interests without, in many cases, providing corre-
sponding services. Thiswas astate of affairsthat obviously engendered con-

stant aggravation for First Nations. In May 1980, various native |eaders

CORNERSTONE TWO

(e) the enforcement of payment of amounts that are
payable pursuant to this section, including arrears and
interest;

(el) the imposition and recovery of interest on
amounts that are payable pursuant to this sec-
tion, where those amounts are not paid before
they are due, and the calculation of that inter-
est;

(f) theraising of money from band members to support
band projects; and

(g) with respect to any matter arising out of or ancillary
to the exercise of powers under this section.

Restrictions on expenditures— An expenditure made out of
moneys raised pursuant to subsection (1) must be so made
under the authority of aby-law of the council of the band.

Appeals — A by-law made under paragraph 1(a) must pro-
vide an appeal procedure in respect of assessments made
for the purposes of taxation under that paragraph.

Minister's approval — The Minister may approve the
whole or a part only of a by-law made under subsection

@.

Regulations re by-laws — The Governor in Council may
make regulations respecting the exercise of the by-law
making powers of bands under this section.

By-laws must be consistent with regulations — A by-law
made under this section remainsin force only to the extent
that it is consistent with the regulations made under sub-
section (5).%

23 Indian Act, supra at note 1, s.83(1).
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joined with Federal and Provincial representatives to form the Tripartite
Local Government Committee, charged with developing proposals to pro-
vide for a more effective taxation/servicing regime on British Columbian
Reserves that would recognize First Nations' jurisdiction. Among the rec-
ommendations in its 1981 Report, the Tripartite Committee called for
Federal legidation that would, among other things: “...abolish the distinc-
tion between reserve lands and lands released for a term but not permanent-
ly and irrevocably alienated and disposed of”.* This recommendation was
duly achieved, seven years later, by the previously described amendment of
the definition of “reserve’ in the Indian Act. It was thereafter clear that the
amended section 83 provided for the taxation of interestsin land that includ-
ed conditionally surrendered or designated areas.

Property taxation among First Nations is a widely exercised power. We
understand that more than 10% of First Nation communities in Canada have
adopted taxation bylaws. The percentage is more impressive in British
Columbia where 53 First Nations, more than 25% of the total, are function-
ing under section 83 authority. Without doubt, this ability to raise taxation
revenue from their own lands, just like the Province or a municipality, is an
important and unusually successful component of First Nations being “ mas-
tersin our house”.

In summary, the effect of “The Kamloops Amendment”® has been to
enhance the jurisdiction of First Nations in the critical governance areas of
law-making and property taxation. Should Bill C-7* become law, First
Nations' law-making powers would be further strengthened. But the land-
lord side of things under the Indian Act falls considerably short of being
“Mastersin our own house”, being substantially dominated by Departmental
authority and policies. Our overall conclusion is that an Indian Act Band,
despite recent gains in law-making and property taxation jurisdiction, would
remain frustrated and incapable of becoming “master in its own house”
under the current legiglation.

24 “ Report of the Tripartite Local Government Committee respecting Indian Local Government in British Columbia”,
August 1981: p.26.
25 Indian Act, supra at note 21.

26 Bill C-7, “First Nations Governance Act” , 21d Session, 37t Parliament, 2002 (First Reading, October 9, 2002).
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(i) First Nations Land Management Act”

This legidation represents a significant step forward for those First Nations
intent on achieving considerably more authority over their land management
programs than is afforded by the Indian Act. We discuss the scheme of this
Act in Chapter 3. Suffice it to note, by way of conclusion to the preceding
discussion, that, once a First Nation's Land Code is in effect, sections 18 —
20, 22 — 28, 30 — 35, 37 — 41, 49, 50(4), 53 — 60, 66, 69, 71 and 93 of the
Indian Act cease to apply. This means that the various limitations that we
have canvassed concerning sections 53, 60 and 69, as well as the oppres-
siveness of the designation process, have evaporated. A First Nation having
an effective Land Code will thenceforth be able to manage al its lands and
collect al its revenues without regard to INAC controls and policy, a signif-
icant liberation.

Conclusion

Does the availability of the First Nations Land Management Act mean that
any First Nation having a Land Code thereunder has become, in our view,
“master in its own house” when it comesto land rights?” We submit that two
further tests remain, one that is fundamental, the other optional.

First, we view the availability of individual property rights as being a fun-
damental requirement for a market economy. Transcribed to the reserve set-
ting, we would expect to see First Nations having the power to grant indi-
vidual property rights if they choose to do so. That choice, of course,
requires what Professor Stephen Cornell has described as a “cultura
match”# (see Chapter 2). Some First Nations may want to develop their
economies through individual development; others might prefer a collective
approach. But, to us, the key remains. Can a First Nation grant individual
property rightsif it chooses to do so? The answer to this question has occu-
pied agreat deal of our time, and our resultant analysisisto be found in this
Chapter.

27 " First Nations Land Management Act” , S.C. 1999, c.24.

28 Stephen Cornell and Joseph P. Kalt, “ Sovereignty and Nation-building: The development challenge in Indian coun-
try today” . Published by the Harvard Project on American Indian Economic Development, undated, p.12.
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Second, we have noted already that both the Nisga a and Sechelt took title
to their lands from Her Mgjesty the Queen. They wanted to end the reserve
system so they insisted upon this final step. For us, as stated at the outset,
thisiswhat being “mastersin our own house” really means. Under the First
Nations Land Management Act, by way of contrast, Her Mgjesty will con-
tinue to hold title to the subject lands. |s this compatible with being “mas-
tersin our own house?’ Only in the sense that having your own Land Code
represents an important step on the journey. An effective FNLMA Land
Code will provide alot of the tools necessary for mastery, and we see virtue
in incremental progress. As noted by Hernando de Soto in The Mystery of

Capitd:

...that key process was not deliberately set up to create capital but for the
more mundane purpose of protecting property ownership. As the proper-
ty systems of Western nations grew, they developed, imperceptibly, a
variety of mechanisms that gradually combined into a process that
churned out capital as never before. Although we use these mechanisms
all the time, we do not realize that they have capital-generating functions
because they do not wear that label. We view them as parts of the system
that protects property, not as interlocking mechanisms for fixing the eco-
nomic potential of an asset in such away that it can be converted into cap-
ital. What creates capital in the West, in other words, is an implicit
process buried in the intricacies of its formal property systems.®

Moreover, amost all the benefits of leasing can be achieved under the First
Nations Land Management Act (perhaps the only deficiency would be the
inability to register those transactions provincialy). Maintaining theintegri-
ty of the land base while deriving economic benefit from letting others use it
for agreed periods of time is awell-established practice. Itisonly therigid-
ity and timidity of INAC that has prevented reserve leasing from displaying
its full merit. Freed from these constraints, the First Nations Land
Management Act First Nationswill be able to offer leases that compete com-
mercially. The “variety of mechanisms’® referred to by de Soto can indeed
emerge from aproperly constructed Land Code. Hence, although thereislit-
tle doubt that taking title from Her Majesty the Queen should be viewed as
the overwhelmingly desirable end, there is enough power already legisla-
tively available to let mastery begin.

29 Hernando de Soto, “ The Mystery of Capital”. (New York: Basic Books, 2000), 46.
30 1pid.
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INDIVIDUAL PROPERTY RIGHTS UNDER
THE INDIAN ACT AND OTHER LEGISLATION

In the previous document, we proposed that atest for mastery would be the
ability of the First Nations government to grant individual property rights if
its community found that to be a“cultural match”.* Hence, the choice of col-
lective or individual property rightswill alwaysbethat of theindividual First
Nation but, from our point of view, it is essential that the choice be actually
and fundamentally available. So, in this Chapter, we are attempting to ana-
lyze the extent to which individual property rights either do exist on-reserve
or could be made available. We have confined this review to British
Columbia, focusing particularly on the Indian Act? land regime but also
examining individual property rights under other legislation.

Our discussion isdivided into three sections. Inthefirst, we summarizeindi-
vidual property rights under the Indian Act and discuss: (i) Certificates of
Possession; (ii) the impact of the Boyer® decision on such interests; (iii) post-
Boyer analysis; and (iv) the introduction of administrative law considera-
tions by the Tsartlip* decision. In the second section, we summarize indi-
vidual property rights on Indian lands outside of the Indian Act and review:
(i) customary holdings on reserve; (ii) the Sechelt Indian Band Self-
Government Act;® (iii) property rights under the proposed Westbank First
Nation Self-Government Agreement®; (iv) property rights under the Nisga' a
Treaty,” and (v) the impact of the First Nations Land Management Act.® In
our fina section, we undertake a discussion as to the extent to which the
property rights presently available will satisfy the stakeholder interests in
prosperity and cultural well-being in the First Nations community.

Chapter 2, p. 28 and Chapter 3, p. 61

Indian Act, RS.C. 1985, c.I-5.

Boyer v. Canada and 488619 Ontario Inc., [1986] 4 CNLR 53.

Tsartlip Indian Band v. Canada (Minister of Indian Affairs and Northern Development), [2000] 3 CNLR 386.
Sechelt Indian Band Self-Government Act, SC. 1986, c.27.

Westbank First Nation Self-Government Agreement between Her Majesty the Queen in Right of Canada and
Westbank First Nation, Initialled by Negotiators, July 6, 2000.

7 The Nisga'a Final Agreement as enacted by The Nisga'a Final Agreement Act, S.C. 2000, c.7, and The Nisga'a Final
Agreement Act, SB.C. 1999, c.2.

8 First Nations Land Management Act, S.C. 1999, c.24.

D g A WN P

MASTERS IN OUR OWN HOUSE
75



RIGHTS TO LAND

Individual Property Rights under the Indian Act

(i) Certificates of Possession

The fundamental scheme for affording individual property interests to Band
members is provided for in section 20:

20(1) No Indian is lawfully in possession of land in areserve unless,
with the approval of the Minister, possession of the land has
been alotted to him by the council of the band.

(2)  The Minister may issue to an Indian who is lawfully in posses-
sion of land in areserve a certificate, to be called a Certificate
of Possession, as evidence of hisright to possession of the land
described therein....°

A provision of lesser importance is that found in subsection 20(3) deeming
the holder of a Location Ticket under the Indian Act, 1880 to be lawfully in
possession of the subject land and to hold a Certificate of Possession with
respect to it. (from this earlier system arose the colloquial practice of refer-
ring to holders of Certificates of Possession as “locatees’). The Minister
may also, pursuant to subsection 20(5), issue a Certificate of Occupation,
being a short-term right of occupation whilst the application for a Certificate
of Possession is being reviewed. In our experience, Certificates of
Occupation are rare.

In addition to the Certificates provided for in the Indian Act, we understand
that the Department of Indian Affairs maintains what it calls a“cardex hold-
ings’ system. This is the Department’s way of recording section 20 alot-
ments until a proper legal description is available. Apparently at such time
asalegal survey for registration purposes has been completed, the cardex can
be changed to a Certificate of Possession. According to our information,
cardex holders are recognized by the Department as having the same posses-
sory rights as Certificate of Possession holders.

Finally, we note section 22 which provides:

Where an Indian who isin possession of lands at the time they are includ-
9 |ndian Act, supra at note 2, s.20.
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ed in areserve made permanent improvements thereon before that time,
he shall be deemed to be in lawful possession of those lands at the time
they are included.”

For the purposes of this Chapter, we are not concerning ourselves with ques-
tions arising from the validity of issuance of Certificates of Possession. We
use as our starting-point the valid holding of such a document by an individ-
ua Band member. Our concern is more substantive: what rights does that
valid holder get?

The difficulty of the question was strikingly conveyed by Mr. Justice Pratte
in the 1984 Federal Court of Appeal decision in Pronovost v. Minister of
Indian and Northern Affairs where he said:

The exact legal nature of the most complete right which an Indian may
hold over land located on areserve is extremely difficult, if not impossi-
ble, to determine precisely, for the obvious reason that it is a right which
has never been defined or described in terms of the usual concepts of the
ordinary law, especially not those of the civil law. At most one may speak
of an analogy with the traditional institutions of the Quebec Code, and
even then one should be extremely careful to avoid any doctrina con-
struct. The Act speaks of aright of “possession” which may be proven by
a Certificate of Possession, taking the place of ared estatetitle: it speaks
of aright which does not derive from that of an owner but which may
nonetheless be transferred as such, both inter vivos and mortis causa,
although such a transfer can only be fully effective after it has been
approved by the Minister; and this hybrid right, which is both patrimoni-
al and personal, is applied formally to the land by the Act without speci-
fying what becomes of buildings or improvements on the land. It has
been called a sui generisright: that is undoubtedly true, but what | wish
to emphasize here is that this sui_generis right defies any rational classi-
fication under our traditional property law. Reasoning asif this were not
so, by applying general rules framed in terms of ingtitutions developed in
atotally different context, is extremely dangerous.*

Nonetheless, despite Mr. Justice Pratte’ s cautionary words, the Federal Court
of Appeal was obliged, only two years later, to engage in afull-scale analy-
sis of the rights of a Certificate of Possession holder when opposed by his

10 Ibid., s.22.
11 provonost v. Minister of Indian and Northern Affairs [1984] 1 CNLR 51, 56.
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Band. Thiswasin Boyer.* Because reserve lands, under section 29 of the
Indian Act, are not subject to seizure under legal process, a Certificate hold-
er wishing to finance a development will invariably need to lease hisher
holding. What happensif the Band Council then says no?

(i) The Boyer Decision™

Boyer was an important decision that dominated until quite recently the
thinking and practice concerning the rights of Certificate holders. It isaso
a particularly interesting decision, reflecting the philosophy and judicia
approach of the time.

A member of the Batchewana Band of Ontario had been granted a Certificate
of Possession. He applied to the Minister of Indian Affairsfor the land to be
leased to 488619 Ontario Inc. under the authority of subsection 58(3) which
provides:

The Minister may lease for the benefit of any Indian, on application of
that Indian for that purpose, the land of which the Indian is lawfully in
possession without the land being designated.*

The Minister granted the |ease whereupon the Band sought a declaration that
it was void as neither the Band nor Band Council had consented to it. At the
outset, Mr. Justice Marceau remarked on the deceptive simplicity of theissue
before the court:

Its scope and difficulty are not immediately apparent, since it presents no
real problem as to the facts and involves the construction of only one
short subsection of the Act. It so happens, however, that the provision
contained in that subsection is not only fundamental from a practical
point of view, but it concerns one of the main features of the legislative
scheme adopted in the Act and quite surprisingly it has, apparently, never
been scrutinized yet by any judicia authority.*

Although reported last, we begin with the judgment of Mr. Justice
MacGuigan, something of a philosophical dissertation by a former Federal

12 Bover, supra at note 3.
13 1pid.

14 |ndian Act, supra at note 2, s.58(3).
15 Boyer, supra at note 3, 54.
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Minister of Justice and Professor of Law. He described the issue in these
words:

This case embodies a new version of the age-old problem of the person
and the state, as particularized in the microcosm of an Indian community
under the Indian Act....*®

He considered the appellants to be “entirely right” in contending that the
words of section 58 could not be interpreted outside of the context of the
Indian Act as awhole. And, in the submission of the appellants, that statute
set forth the fundamental principle that an Indian Reserve must be preserved
intact for the whole Band, regardless of the wishes of any individual mem-
ber concerning the disposition of his allotment. Thus, if the Crown and the
locatee were able to bypass the Band Council in al circumstances, the for-
mer would not be able to fulfill its fiduciary duty to the whole Band, there-
by failing to protect “the Indian collectivity”. Moreover, the appellants took
the position that the spirit of native cultureisacommunal rather than an indi-
vidualistic one and, in consequence, the Indian Act should be interpreted to
reflect this as much as possible. In his analysis of these submissions, Mr.
Justice MacGuigan said:

The limitations on individual Indians, in favour of the collectivity, are
well set out by Judson J., for the majority in R. v. Devereux, [1965]
S.C.R. 567, 572, a decision on which the appellants rely:

The scheme of the Indian Act is to maintain intact for
bands of Indians, reserves set apart for them regardless of
the wishes of any individual Indian to aienate for his own
benefit any portion of the reserve of which he may be a
locatee. Thisis provided for by s. 28(1) of the Act. If s. 31
were restricted as to lands of which there is a locatee to
actions brought at the instance of the locatee, agreements
void under s. 28(1) by a locatee with a non-Indian in the
alienation of reserveland would be effective and the whole
scheme of the Act would be frustrated.

Reserve lands are set apart for and inalienable by the band

and its members apart from express statutory provisions
even when allocated to individual Indians. By definition

16 Ibid., 62.
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However, even in the course of this analysis, which might otherwise sup-
port the appellants’ case, Judson J., describes the subsection in question
here, 58(3), as an “exception” to the generally communa approach.
Admittedly, it was used in the Devereux case to grant alease for land that
had been cultivated and used, so that the conclusion, which | take to be a
judgment on fact and law together, is not a binding precedent; but its rea-
soning is nevertheless not helpful to the appellants in the final analysis,
nor is the scheme of the statute itself in any way decisive in the appel-

RIGHTS TO LAND

(s.2(1)(0)) “reserve’ means

atract of land, thelegal titleto which isvested in
Her Magjesty, that has been set apart by Her
Majesty for the use and benefit of a band.

By s. 2(1)(a), “band” means a body of
Indians

(i) for whose use and benefit in common,
lands, the legal title to which is vested in
Her Majesty, have been set apart....

By s. 18, reserves are to be held for the use and benefit of
Indians. They are not subject to seizure under lega
process (s. 29). By s. 37, they cannot be sold, alienated,
leased or otherwise disposed of, except where the Act
specifically provides, until they have been surrendered to
the Crown by the band for whose use and benefit in com-
mon the reserve was set apart. Thereisno right to posses-
sion and occupation acquired by devise or descent in aper-
son who is not entitled to reside on the reserve (s. 50, subs.

D).

One of the exceptionsisthat the Minister may leasefor the
benefit of any Indian upon his application for that purpose,
the land of which he is lawfully in possession without the
land being surrendered (s. 58(3))....

(Emphasis added).

lants' favour.”

17 Ibid., 63/64.
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Having briefly canvassed the relevant statutory provisions and various
authorities, Mr. Justice MacGuigan concluded that neither the scheme of the
Indian Act nor the case law was decisive of the issue. He then embarked on
amore broadly based view derived from general principles:

Should analogy then be drawn to the community principle or to the per-
sonal principle? In the absence of any clear guide from statute or prece-
dent, a court must | believe look for guidance to the words in the pream-
ble of the Constitution Act, 1867 that Canada is to have “a Constitution
similar in principle to that of the United Kingdom”.

Rand J., made bold to say in Saumur v. City of Quebec and Attorney-
General for Quebec, [1953] 2 S.C.R. 299, 329, that:

Strictly speaking, civil rights arise from positive law; but free-
dom of speech, religion and the inviolability of the person, are
original freedomswhich are at once the necessary attributes and
modes of self-expression of human beings and the primary con-
ditions of their community life within alegal order. Itisinthe
circumscription of these liberties by the creation of civil rights
in persons who may be injured by their exercise, and by the
sanctions of public law, that the positive law operates. What we
realize is the residue inside that periphery.

Abbott J., went further in obiter dicta in Switzman v. Elbling and
Attorney-General of Quebec, [1957] S.C.R. 285, 328:

Although it is not necessary, of course, to determine this ques-
tion for purposes of the present appeal, the Canadian
Constitution being declared to be similar in principle to that of
the United Kingdom, | am also of opinion that as our constitu-
tional Act now stands, Parliament itself could not abrogate this
right of discussion and debate.

Thisis similar in approach to the Western tradition succinctly expressed
by the French philosopher Jacques Maritain, in Man and the State
(Chicago, University of Chicago Press, 1951), at page 13, “... man is by
no means for the State. The State is for man”.*

Mr. Justice MacGuigan concluded that the freedom of the individua in
Canada is prior to what he termed “... the exigencies of the community”.

18 |pid., 65.
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Even where group rights are given priority, the Canadian Constitution has
provided for them specifically. His consequent determination was as fol-
lows:

In sum, in the absence of legal provisions to the contrary, the interests of
individual persons will be deemed to have precedence over collective
rights. Inthe absence of law to the contrary, this must be astrue of Indian
Canadians as of others.*

Mr. Justice MacGuigan aso rejected the appellants contention that First
Nations culture showed a preference for group rights, observing that there
was no such evidence before the court and it was not a matter of which a
court could simply take judicial notice. He concluded on a practical note:
the Band Council’s zoning powers under subsection 81(g), in his view, pro-
vided a sufficient protection for the concerns of the community as a whole.
If the Batchewana Band Council had failed to exercise these powers, he saw
No reason to create a broader alternative right.

In his judgment, Mr. Justice Marceau considered specificaly this two-fold
argument of the appellants: that Band Council consent would be required for
a subsection 58(3) lease either by necessary implication resulting from the
context or on account of the Crown’s fiduciary duty towards the Band. He
summarized the appellants’ position:

Under the scheme of the Indian Act, say the appellants, the interest of a
locatee ... in his or her parcel of reserve land, is subordinate to the com-
munal interest of the Band itself, and the allocation of possessory rights
to Band members does not suppress the recognized interest of the Band
in the development of allotted lands; besides, the ruleis that non-Indians
cannot have possession of reserve lands unless these lands have been sur-
rendered by the Band and except for afew limited purposes set out in the
Act, the Minister is unable to authorize non-Indian use or occupation of
reserve land without consent of the Band or its Council. If, they say, s.
58(3) was construed literally and made applicable to any land devel oped
or undeveloped, those principles could be disregarded and the scheme of
the Act itself would thereby be defeated....

Then Mr. Justice Marceau presented a comprehensive analysis of the indi-

19 pid., 67.
20 |pid., 50.
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vidual rights of First Nations people in lawful possession:

| am afraid my understanding of the scheme of the Indian Act does not
correspond totally with that of the appellants. | have already referred to
afew sections of the Act where the words and expressionsused in s. 58(3)
are defined. Itisin fact in these sections and a few others that the basic
features of the legislation, with respect to reserve lands, are to be found.
| see them as follows. The Band for whose use and benefit a “tract of
land” has been set apart by Her Majesty no doubt has an interest in those
lands, since it has the right to occupy and possess them. It isan interest
which belongs to the Band as a collectivity, and the right to occupy and
possess, of which it is comprised, is a collective right. This interest can
be extinguished by avoluntary surrender by the Band to the Crown or by
expropriation for a public purpose, but it cannot be alienated. The Band,
however, acting through its Council, has the power to dlot, with the
approval of the Minister, parcels of land in its reserve to Band members.
The right of a Band member in the piece of land which is allotted to him
and of which he has “lawful possession”, although in principle irrevoca
ble, is nevertheless subject to many formal limitations. The member is
not entitled to dispose of hisright to possession or lease his land to anon-
member (s.28), nor can he mortgage it, the land being immune from
seizure under legal process (s.29), and he may be forced to dispose of his
right, if he ceases to be entitled to reside on the reserve (s.25). These are
all undoubtedly limitations which make the right of the Indian in lawful
possession very different from that of acommon law owner in fee simple.
But it must nevertheless be carefully noted that all of those limitations
have the same goal: to prevent the purpose for which the lands have been
set apart, i.e., the use of the Band and its members, from being defeated.
None of them concerns the use to which the land may be put or the ben-
efit that can be derived fromit. Theland being in the reserve, itsuse will,
of course, always remain subject to provincial laws of genera application
and the zoning bylaws enacted by the Band Council, as for any land in
any municipality where zoning bylaws are in force, but otherwise | do not
see how or why the Indian in lawful possession of land in areserve could
be prevented from developing it as he wishes. Thereisnothing intheleg-
islation that could be seen as “subjugating” his right to another right of
the same type existing simultaneously in the Band Council. To me, the
“alotment” of apiece of land in a reserve shifts the right to the use and
benefit thereof from being the collective right of the Band to being the
individual and personalized right of the locatee. Theinterest of the Band,
in the technical and legal sense, has disappeared or is at |east suspended.
This being my understanding of the scheme of the Act, not only do | dis-
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agree with the contention that the principles embodied therein require that
the words “with the consent of the Band” be read into the provision of
s.58(3), | think that those principles would be frustrated by doing so.*

(emphasis added)

Having dealt so definitively with the appellants’ first contention, Mr. Justice
Marceau gave comparatively short shrift to the second string of their bow,
that of the Crown'’s fiduciary obligation. In his opinion, the Crown, when
acting under subsection 58(3), is under no fiduciary obligation to the Band.
He thereupon concluded:

The conclusion to meisclear. Bearing in mind the structure of the Indian
Act and the clear wording of s. 58(3) thereof, there is no basis for think-
ing that the Minister is required to secure the consent of the Band or the
Band Council before executing a lease such as the one here in question.
It seems that the Act which has been so much criticized for its paternalis-
tic spirit has nevertheless seen fit to give the individual member of aBand
a certain autonomy, a relative independence from the dicta of his Band
Council, when it comes to the exercise of his entrepreneurship and the
development of his land.?

(iii) Post-Boyer analysis

In his paper Indian Control of Indian L ands,® Professor Douglas Sanders pre-
sented the view that a Band under the Indian Act had a choice as to whether
to hold its lands collectively or individually. He first dealt with the former,
the more universal perception of this landholding system. He commented:

Reserves are popularly understood to be communal lands, collectively
held by the band as a whole. Indian rights are rights of collectivities.
Indian rights are group rights, not the individualistic rights of the western
legal tradition. In the words of title to Part 1l of the Constitution Act,
1982, they are the rights of “peoples’.*

21 |pid,, 59.
22 |pid., 61.

23 professor Douglas Sanders, Faculty of Law, University of British Columbia, “ Indian Control of Indian Lands” , June
27, 1988.

24 |pid,, 11.
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Then he remarked on subsection 58(3) as being “... an individualistic alter-
native to the surrender process’.* He noted subsection 18(2) which provides:

The Minister may authorize the use of lands in a reserve for the purpose
of Indian schools, the administration of Indian affairs, Indian burial
grounds, Indian health projects or, with the consent of the council of the
band, for any other purpose for the general welfare of the band, and may
take any landsin areserve required for those purposes, but where an indi-
vidual Indian, immediately prior to the taking, was entitled to the posses-
sion of those lands, compensation for that use shall be paid to the Indian,
in such amount as may be agreed between the Indian and the Minister, or
failing agreement, as may be determined in such manner as the Minister
may direct.®

The fact that compensation is payable in these circumstances of expropria-
tion, as aso provided for in subsection 65(a), indicated to Professor Sanders
apower merely paralleling that of other Canadian governments and not sug-
gestive of any pattern of collective rights. He thus summarized:

Indian lands may be collectively held, but the Indian Act permits a band
to decide what patterns of band and individua rights to Indian lands it
wishes to allow. Once a decision to permit individual rights occurs, the
band is limited in its options of control over those individual rights. Itis
not particularly helpful to describe Indian lands as communal or collec-
tive. They can be managed as a collective asset of the band or they can
be wholly or partially assigned to individuals. The drafters of the Indian
Act may have assumed that a pattern of individual rigths would take over,
but the Act does not compel an allotment process (as was compelled at
one time in the United States).”

Professor Sanders next reviewed other sections of the Indian Act. He noted
that a Certificate of Possession can be terminated with the consent of the
holder (section 27); that it can be transferred to another Band member with
the consent of the holder and the Minister (section 24); and that it can be
inherited with the consent of the Minister (section 49). He also referred to
subsection 60(1) which provides as follows:

25 |pid., 11.
26 |ndian Act, RSC. 1970, c. I-6, 5.18(2).
27 «|ndian Control of Indian Lands’ , Supra at note 23, 11.
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The Governor in Council may at the request of a band grant to the band
the right to exercise such control and management over lands in the
reserve occupied by that band as the Governor in Council considers desir-
able®

This meant that such powers as to confirm allotments, approve transfers
between Band members and permit devises could be delegated to aBand. In
fact, the Sechelt Indian Band was granted all these powers (and others) in a
1977 delegation under subsection 60(1). Inthe opinion of Professor Sanders,
the Federal Government considers itself unable to unreasonably withhold
consent under these sections and would expect Bands having del egated pow-
ersto function likewise. However, we are unaware of this supposition hav-
ing been put to the test, athough we do know from Campbell v. Elliott® that
Band Councils are under a general duty of fairness when dealing with the
legal rights and interests of persons within the reach of their decision-mak-

ing.

Another ostensibly far-reaching intrusion on individual rights was consid-
ered by Professor Sanders. Thiswas subsection 38(1) which at that time pro-
vided:

A band may surrender to Her Mgjesty any right or interest of the Band and
its membersin areserve.®

On theface of it, thisindicates what Professor Sanders called “... avictory of
collective rights over individual rights’.** But the practice, as he noted (and
we have certainly experienced the same ourselves) is that the holder of a
Certificate of Possession which is about to be “surrendered”, will be com-
pensated, usually from the resulting revenues. We are unaware of any situa-
tion where this section has been used to dispossess a Certificate holder with-
out compensation.  Furthermore, athough we have no direct experience of
the practice, it may be that the rights of the Certificate holder “revive’ at the
end of aterm surrender or designation.

28 |ndian Act, supra at note 26, s.60(1).

29 Campbell v. Elliott et al, [1988] 4 CNLR 45.

30 Indian Act, supra at note 26, s.38(1).

31 «|ndian Control of Indian Lands’ , Supra at note 23, 12.
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After referring to the line of authorities dealing with individual holdings,
Professor Sanders concluded:

None of the cases represent focused judicial analysis on the allotments or
Certificates of Possession, but there is, nevertheless, a pattern of accept-
ing these individual rights and giving force to them. The Boyer case is
perhaps the strongest example of this pattern.

This analysis concludes that the Indian Act is not that unclear about the
rights involved in a Certificate of Possession. Confusion has arisen
because of the common understanding that reserves are systems of col-
lective rights. The Indian Act, in fact, permits collective control and
development of lands or individual/private control and development of
lands.®

Unfortunately, just as clarity was beginning to appear, Professor Sanders
added another wrinkle in his paper The Present System of Land Ownership,
in which he said:

The question of the private property character of an allotment is also
raised by the provisions in the Indian Act which say that the allotment
cannot be transferred or devised without the consent of the Minister.
There are two ways of viewing this provision. Thefirst seesthe allotment
in individual private property terms. The need for Ministerial consent
may have been linked to the need to keep the land within the digible
group of band members (and not otherwise to detract from the private
property character of the right). The federal government are of the view
that consent to a transfer or devise cannot be unreasonably withheld -
meaning that the norm is to treat the interest as transferable and devisa-
ble. But the provision can also be seen in collectivist terms. If we pro-
ceed from an assumption that reserve lands have adistinctive “collective’
character, then the need for consent to transfer and devise can be seen as
limiting the private property rightsin an allotment to alife estate. In other
words the norm is that the land comes back to the collectivity at the end
of thelife estate, with collective decision making on future rights and use.
Consent to transfer and devise now becomes the exception, available for
specia circumstances.

Let me emphasize my assessment that the currently pervasive view of
allotments as normally transferable and devisable is not dictated in any

32 |pid., 13.
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way by the provisions of the Indian Act. It only seems capable of being
explained on the basis of standard notions of property rights in western
law. The model is non-Indian individual title, not a notion of Indian land
as collectively owned by an Indian band. The “collective’ ideamakesthe
life estate view more logical than the view of the allotment as normally
transferable.

This analysis suggests that it is open to treat allotments as continuing,
transferabletitles or aslife estates. |f bands assume the power to approve
transfers and devises (as they can under section 60), then the option to
treat allotments as continuing or aslife estatesis with the band. We know
that DIAND believesit does not have an option. And it seemsthat Bands
do not see there being an option. But | repeat my conclusion that this
question is left open by the Indian Act.

In any case, the Indian Act establishes a regime of individual private
property by way of the allotment system. The Act leaves open the alter-
native possibilities that the rights are life estates or that the rights are
normally transferable and devisable.®

At one point, the Department of Justice viewed the locatee interest as alife
estate. For example, a Department of Indian Affairs 1980 Program Circular
provided the following information:

The Department of Justice considers that since a locatee’s interest in the
land is a personal one, the term of any lease should not outlive his life
interest.®

That was written in support of the then prevailing policy restricting subsec-
tion 58(3) leases to 21 year terms. Now the cut-off point is 49 years without
Band consent. But the rationale for the restriction appears to have changed.
According to the Land Management Manual:

For practical purposes, alocatee lease with avery long term could be con-
sidered away of bypassing the surrender or designation provisions of the
Act. Thiswould be especialy trueif the entire rent is payable in advance.

33 professor Douglas Sanders, University of British Columbia, “The Present System of Land Ownership”. Presented
at the First Nations' Land Ownership Conference, Justice Institute of British Columbia, September 29, 1988: p. 5-6.
34 Department of Indian and Northern Affairs, Program Circular H-7-1, July 1, 1980, as quoted in the Special Steering

Committee, “ A Review of Land Management and Development Policies Affecting Indian Reserve lands in British
Columbia” , November 21, 1983: p.12-13.
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In recognition of this, areferendum isrequired for leases morethan 49
years35

In fact, although Professor Sanders did raise an interesting issue, it is clear
that the Department today does not regard Certificates of Possession as only
having created life estates and, to the best of our knowledge, neither do the
few First Nations enjoying subsection 60(1) authority. What we have seen
though is the vulnerability of individua property rights to the changing
approach in Departmental practice.

(iv) The Tsartlip decision *

The Boyer decision was recently considered in 2000 by the Federal Court of
Appeal in Tsartlip.

Certificates of Possession had been issued to five members of the Tsartlip
Band and, on the authority of subsection 58(3), the Minister had granted a
lease to a company wholly owned by those individuas for the purpose of
developing one of the lots as a manufactured home park for non-Indians.
The Band Council had made clear to the Department of Indian Affairs its
opposition to the issuance of thislease. Reflecting Mr. Justice MacGuigan's
remark in Boyer that “...it is highly materia that the valid concerns of the
Indian community against adverse land use are well protected by its powers
under s.81(g),” *"the Band Council had even passed a zoning by-law. This
by-law became legally effective on January 31, 1997, and its purpose and
effect were described in the judgment:

[25] The by-law essentially designates the reserve as a Special
Development Zone, and prohibits the use or development of reserve land
for commercia activities that would substantially change or impact on
land in the reserve, unless the Band Council approves such use or devel-
opment as an appropriate use of land, with or without terms and condi-
tions, after receiving an application from the proponent and advice from

35 |ndian and Northern Affairs Canada, Land Management Manual. Directive 07-03 issued January 15, 1997, para.
13.

36 Tsartli p, supra at note 4.
37 Boyer, supra at note 3, 67.
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a Zoning Advisory Committee. The by-law provides, inter alia, for non-
conforming uses: ause of land that was lawful when the by-law cameinto
force could be continued as a non-conforming use....*

The locatees did not apply for approval under the by-law for their devel op-
ment. On March 21, 1997, the Band Council wrote to the Department sum-
marizing the reasons why a lease should not be issued for the development.
There were servicing concerns and issues arising from the fact that the whole
development was the subject of litigation. But, for the purposes of this
Chapter, the following reason was the pertinent one:

“...in considering the requested lease, DIAND should be balancing what-
ever duty it owes to the [Certificate of Possession] holders with its fidu-
ciary duties to the Band as awhole. This development is contrary to the
interests of the Band as awhole:

(1) The development will cause harm to neighboring parts of the
reserve, because of sewage and runoff problems.

(2) The proponents have known from the beginning that they were
going ahead contrary to the wishes of the community and the
Chief and Council.

(3) Thisdevelopment is not consistent with the Band’s most recent
proposed community plan. That plan is now being reviewed.
This development is large, and will have a big impact on other
parts of the reserve. It should not be authorized until it is clear
that it is consistent with sound planning and management of the
reserve as awhole.

(4) DIAND has for years been suggesting that the Band should be
involved in planning and land management decisions for our
reserve, through by-laws. We now have the Tsartlip Zoning By-
law in place, which establishes a way to ensure that proposals
like this one will be consistent with the interest of the whole
Band. The proponents have not made application or received
approval as required by that by-law. We want DIAND to
respect and support our by-law.

38 Taartli p, supra at note 4, 393.
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(5) These last two matters are of special importance because our
reserve was set aside under Treaty, as the village for the use of
our Band’'s members.®

This put the issue of community interest versusindividual interest just about
as clearly as could be. The Department responded on April 10, 1997:

| have difficulty accepting your premise that this development would be
detrimental to the band asawhole. Section 58(3) of the Indian Act clear-
ly alows the holder of a certificate of possession to lease his land, with-
out the consent of the Council of the band. Recent jurisprudence has
upheld thisright. However, as amatter of policy, DIAND has sought the
input of the Chief and Council to the proposed development on reserve.

Although DIAND does not condone the actions of the locatees in con-
structing a part of the proposed |easehold without the consent of either the
council of the day or the department, we are of the view that the aterna-
tivesto this project are untenable. Specifically, the removal of the current
development or continued existence of this development without a lease
in place are not viable options. It is not the policy of the department to
dictate the removal of what is considered to be a“buckshee” arrangement,
where those individuals present are there with the consent of the loca
t%S.AO

The lease was accordingly issued on May 1, 1997 but it was made to operate
retroactively from April 1, 1996, thereby coming into effect before the zon-
ing by-law.

Mr. Justice Décary, speaking for the Court, first expressed his view that the
conclusion in Boyer that Her Mgjesty had no fiduciary duty to the Band
“...has withstood the passage of time”.** But he then raised the prospect of
applying the approach followed in administrative law whenever competing
interests were at issue before a decision maker. He pointed out that the sole
guestion before the Court in Boyer was whether or not the validity of the
lease depended on the consent of the Band or its Council. That was anarrow
issue, and Décary, JA. commented:

39 |pid., 394.
40 Tsartlip, supra at note 4, 393.
41 |pid., 394.
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The question of alowing non-Indians to reside on the reserve was not
raised. No by-law wasinissue. The sole question before the Court was
a question of principle: whether the consent of the Band was required by
the statute or as an effect of afiduciary obligation. No mention was made
of apossible prejudice to the Band and the idea of an administrative law
duty on the Minister to weigh the conflicting interests of the Band and the
locatee was not mentioned nor explored.*

He determined that the Court in Boyer had merely decided that the Band
could not veto a subsection 58(3) lease; it had not ruled out the need for bal-
ancing the interests at stake prior to granting a lease. He considered this
analysis to be compatible with the Department’s policy of referring subsec-
tion 58(3) leases to Band Councils but not allowing them a veto. What con-
siderations could emerge from the Band Council referral that would then
cause the Minister to deny the lease? Or as Mr. Justice Décary expressed it:

The Minister, in deciding whether to lease or not, has a double duty, one
to the individual holding the Certificate of Possession, the other to the
band. Thereis no basis for the suggestion that one duty should necessar-
ily prevail over the other in case of conflict. The question isto determine
what considerations in a given case should lead the Minister to exercise
his discretion in favour of one rather than in favour of the other.®

(emphasis added)

The Court next reviewed the various provisions of the Indian Act that deal
with the use of reserve land by non-Indians. It noted that, under subsection
28(1), “...alocatee cannot by lease or otherwise permit a non-band member
to occupy or use areserve or to reside or otherwise exercise any rights on a
reserve’,* and any such permit would be void. If a non-Band member
wished to exercise any such rights then, under subsection 28(2), it would
require Ministerial authorization if for a period not exceeding one year and,
for any period longer than that, the consent of the Band Council as well.
Paragraph 46(1)(d) authorizes the Minister to declare the will of an Indian to
be void if the Minister was satisfied that “the will purports to dispose of land
in a reserve contrary to the interest of the band...”.* Subsection 60(1)

42 |pid., 395.
43 |pid., 398.
44 |pid., 399.
45 |pid., 402.
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empowers the Governor in Council to grant a Band “the right to exercise
such control and management over lands in the reserve ...as the Governor in
Council considers desirable.”* And, finally, there is paragraph 59(a) which,
in Mr. Justice Décary’s interpretation, “requires the consent of the band
council when the amount of the rent set out in a lease is to be reduced or
adjusted” .*” From this review, he concluded:

[55] The Act is therefore very much band-oriented where use of lands in
the reserve is at issue and that is particularly so where lands in the
reserve are to be occupied for a period exceeding one year by non-
members of the band. The intent of Parliament, clearly, isto require
the consent of the band council whenever anon-member of the band,
and even more so a non-Indian, is to exercise any right on areserve
for a period longer than one year.

[56] It seems to me that subsection 58(3), which is found in that part of
the Act which deals with “management of reserves’, has to be read
and understood in such a way as not to conflict with the avowed
intent of Parliament expressed in those parts of the Act which deal
with the substantial rights of the Indians (as opposed to those parts
which deal with the manageria rights of the Minister). The mere
fact that the Band has originally agreed to let a locatee occupy and
use a lot on the reserve cannot mean, in my understanding of the
whole of the Act, that the Band has implicitly abandoned the right it
has under subsection 28(2) to control the use of the lot by a non-
member of the Band. To find otherwise could lead, theoretically, to
the Minister granting, for example, a 99-year lease under subsection
58(3) to the benefits of non-Indians, thereby displacing the other
provisions of the Act.

[57] While Parliament, as found in Boyer, stayed shy of giving a veto
power to band councils with respect to leases granted under subsec-
tion 58(3), the Minister is bound, in my view, to give more weight to
the concerns of a band as one gets closer to the type of lease that
would be subject to subsection 28(2). The more a lease operates to
the substantial detriment of the band as a whole the more the
Minister must pay attention to the concerns expressed by the band.®

In this case, Band members had expressed opposition to the entry onto

46 |pid., 402.
47 1pid., 402.
48 |bid., 402, 403.
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reserve of non-native residents. The Court pointed out that the Minister had
an obligation “...to satisfy himself that the concerns of the Band with respect
to that long-term development which, they said, threatened their way of life
gua Indian on their reserve, were unwarranted or were so minimal as com-
pared to the benefits to the locatees as to warrant a conclusion that the lease
should go ahead”.® The Minister had failed to meet that burden. His
Department’s letter of April 10, 1997, referred to earlier, had merely stated:
“1 have difficulty accepting your premise that this development would be
detrimental to the band as awhole.”* Mr. Justice Décary commented:

Such a general and condescending statement which ignores the basic fact
that the proposed devel opment was not for the benefit of the band, but for
the benefit of non-Indians, and had both short-and long-term ramifica
tions for the band as a whole, is evidence that the concerns of the Band
were discarded without proper consideration. Thisis afatal flaw in the
decision of the Minister.®

The Court also determined that the Minister had dealt unreasonably with the
Band's concerns about the development’ s water, sewer and stormwater sys-
tems. Another source of major concern to the Court was the retroactivity of
the lease in these particular circumstances. Mr. Justice Décary stated:

[62] ...The Minister knew, when it executed the lease on May 1, 1997
retroactive to April 1, 1996, that a zoning by-law had been passed by
the Band Council on December 23, 1996. The Minister not only
knew of the by-law, he also had refrained from disallowing it (see
subsection 82(2) of the Act). The Minister knew that under the by-
law the proposed development would need to be scrutinized by a
zoning advisory committee and then approved by the Band Council,
which approval was an unlikely event. He had to have known that
in making the lease retroactive to a point in time prior to the coming
into force of the by-law, the locatees could avail themselves of the
non-conforming use clause of the by-law and proceed without the
approval of the Band Council. The Minister had a policy, prior to
granting a lease, to ask a band council to confirm that a proposed
lease does not contravene zoning by-laws .... All the steps described
in the documentation filed by the Minister with respect to applica

49 Ihid., 403, 404.
50 |pid., 404.
51 1pid., 404.
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tions for lease point to a prospective approach and counsel for the
Minister recognized at the hearing that no reference was made in the
documentation to retroactive leases. The |lease, furthermore, is writ-
ten in termsthat do not provide for the retroactive compliance by the
lessee with its obligations under the lease nor for the retroactive
approval by the Minister of any building, structure or other
improvement constructed on the premises prior to the execution of
the lease on May 1, 1997.

[63] While | need not decide here whether the Minister islegaly entitled
to grant aretroactive lease, the fact is that in a case such as this one,
where the Minister owes a particularly onerous duty to the Band, the
very concept of a lease exempted from compliance with a by-law
because of its retroactivity simply does not make sense.®

The Court concluded that, in all the circumstances, the Minister had not acted
reasonably in granting the lease. He had failed to give proper consideration
to “the major concerns voiced by the Band”.* The lease, as a result, was
declared void and of no effect.

Although the Court had gone to some lengths to voice its approval of Boyer,
we think that the introduction of administrative law considerations does tend
to change the direction. There must surely be a restraining effect on the
developmental activities of a Certificate holder when he/she knows: “The
more a lease operates to the substantial detriment of the band as a whole the
more the Minister must pay attention to the concerns expressed by the
band” > The benefits of certainty are eroded.

Individua Property Rights on Indian Lands Outside the Indian Act

We are aware of the following lands regimes in British Columbia that func-
tion outside of the Indian Act:

() Customary holdings on reserve;

(i) Under the Sechelt Indian Band Self-Government Act;*®

(iii) Under the proposed Westbank First Nation Self-Government
52 |bid., 404, 405.

53 Ibid., 405

54 Ibid., 403.
55 sechelt Indian Band Self-Government Act, supra at note 5.
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Agreement;*
Under the Nisga' a Treaty;
First Nations Land Management Act.*®

(i) _Customary Holdings on Reserve

The Department’s Land Management Manual states the following:

Although this paragraph refers only to “Certain First Nations’ as not sub-
scribing to the alotment system of the Indian Act, it is our experience that

Certain First Nations do not subscribe to the allotment provisions of the
Indian Act. Instead, these First Nations recognize traditional or custom-
ary holdings by individuals and grant “occupational rights at the pleas-
ure of the First Nation council”. The department does not administer
these interests, which are not “lawful possession” under the Act.®

non-compliance is a widespread and growing phenomenon.

Department’ s policies increasingly depart from the realities of contemporary
life, First Nations are working out their own practica accommodations.
Land held individually under Band custom is well-recognized. What are
called “buckshee” or “ad hoc” leases are prevalent (even though clearly void
under subsection 28(1)). In a 1988 presentation to the Department of Indian

Affairs, Professor Sanders had commented:

“Custom” systems of rights to reserve lands are very common, though
they are outside the Indian Act and probably not enforceable in the
courts. There are more “property rights’ under “custom” systems than
under the Indian Act system and more new “rights’ are being established
under “custom” systems than under the Indian Act system.

Theregular courts have not, as yet, commented on “customary” rights. In
Joe v. Findlay a judge seemed to accept the Squamish way of handling
rights, though it had no basisin the Indian Act. In Campbell v. Cowichan
a judge gave procedural rights to the holder of a custom or traditional
alotment. So far the courts have not gone further.*®

56 Westbank First Nation Self-Government Agreement supra at note 6.

57 The Nisga'a Final Agreement, supra at note 7.
58 First Nations Land Management Act, supra at note 8.

59 |ndian and Northern Affairs Canada, Land Management Manual. Directive 03-02 issued July 9, 1999, para. 10.
60 professor Douglas Sanders, Faculty of Law, University of British Columbia, “ Indian Control of Indian Lands” .

Presented to the Department of Indian Affairs, Ottawa, October 24, 1988: p.2.
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Offering something of a closing editorial on the subject, he had further com-
mented in his Indian Control of Indian Lands paper:

The legal hostility to the custom systems is a serious fault in the present
legidlation, for many of these custom systems are stable and accepted.
Custom bands will not agree to any legal reformswhich require that these
systems be abandoned in favour of a new and improved Indian Act or
Indian Lands Act.

Local control by custom systemsisfully in accord with the stated policies
of Indian leaders and federal politicians. The custom systems are signs of
life in a body that many thought had become totally dependent on feder-
al life support systems. The basic approach to the custom systems should
be “hands off”. Government should be concerned with innovations which
support such local control, not diminish it.*

In the decision of Lower Nicolalndian Band v. Trans-Canada Displays Ltd.®
“(T)heregular courts’ finally got to comment on customary rights. Or, more
precisely, it was Mr. Justice Smith of the British Columbia Supreme Court
doing so.

The plaintiff Band had sought a declaration that the estate of a Band member
had no interest in any lands on the Joeyaska Reserve despite the deceased's
claim to two parcels of land on the basis of traditional or customary use by
his family. Although the facts were complex, Mr. Justice Smith had no dif-
ficulty in reaching the following conclusions:

The provisions of the (Indian) Act are clear and must be strictly applied.
All Joeyaska Reservelands are held in trust for the Band, for its members,
subject to those lands which have been alotted by a BCR and Ministerial
approval to individual members of the Band.

...Ownership of lands based on traditional or customary use of the land
does not exist independent of interests created by the Act. Recognition of
an individual’s traditional occupation of reserve lands does not create a
legal interest or entitlement to those lands unless and until the require-
ments of the Act are met.®

61 «|ndian Control of Indian Lands’ , supra at note 23, 22.
62 | ower Nicola Indian Band v. Trans-Canada Displays Ltd., [2002] 4 CNLR 185.
63 |pid.,, 216.
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He also noted that traditional or customary allocation of reserve lands had
historically been for residential or agricultural purposes, not for the com-
mercial purposes that were the subject of this dispute. If aBand Council did
choose to acknowledge atraditional or customary allocation of lands to indi-
viduals, most probably for these limited purposes, it had “a governance
responsibility” to establish a fair process for administering the claim. But
this “fair process’, as stated above, would have to culminate in meeting the
requirements of the Indian Act.

The courts certainly appear to be inclined to invoke the Indian Act when
endeavouring to regularize these factual situations. For example, in Stoney
Band v. Poucette®, Mr. Justice Hutchinson of the Alberta Court of Queen’s
Bench, whilst commenting, obiter, that an Indian can bein lawful possession
without a Certificate of Possession, actually resolved the matter on the basis
of section 22 of the Indian Act which provides:

Where an Indian who isin possession of lands at the time they are
included in a reserve made permanent improvements thereon
before that time, he shall be deemed to be in lawful possession of
such lands at the time they are included.®

And in George v. George,* the British Columbia Court of Appea accepted
the trial judge's conclusion that the Minister had given approval to the alo-
cation of land on Burrard I.R. No. 3 to the appellant “...although no record
of the approval was located and a Certificate of Possession had never been
issued”.*” The fact that the appellant had signed an undertaking acknowledg-
ing that he was “lawfully entitled to possession of the land”®and his trans-
ferring this “right, title and interest”® to the Burrard Band for so long as his
C.M.H.C. loan remained unpaid had led the trial judge to infer that the Band
Council must have approved the alotment. Moreover, the trial judge aso
inferred that, because of the provisions for security contained in the
C.M.H.C. loan documentation and the resultant issuance of funds, the

64 Soney Band v. Poucette, [1999] 3 CNLR 321.
65 Indian Act, supra at note 2, s. 22.

66 Georgev. George, [1997] 2 CNLR 62.

67 1bid., 74.

68 |hid., 65.

69 |pid., 65.

THE PATH TO PROSPERITY
98



CORNERSTONE TWO

Minister of Indian Affairs must have similarly approved the alotment. The
Court of Appeal agreed, noting that the loan security provisions*...would be
pointless unless both the Band Council and the Minister had given approval
of the allotment of the property to the appellant”.” But, with respect, this
decision (which seems to rest on fiction) might suggest a different judicia
approach. The court is here bending over backwards to effect justice by con-
triving regularity. 1t wished to acknowledge the individual’s property rights
and found away to do so. Isthis apossible direction for the future?

In summary, it is clear from al of the above decisions, including Lower
Nicola Indian Band™, that the courts will be reluctant to support a claim for
individual property rights that is outside the Indian Act or that cannot be
brought within the statutory ambit.

Could a Band member claim possession of reserve land other than under the
Indian Act (whether in fact or as determined in cases such as George™) or by
virtue of a customary holding? Probably the best source for this discussion
is the four judgments that resulted from a dispute between Band member
Raobert Findlay and the Squamish Band Council. The first three of these
judgments dealt with an attempt by Mr. Findlay to occupy certain Reserve
land without Band Council consent.

In Joe v. Findlay,” the Squamish Band Council sought an interlocutory
injunction restraining the defendant from residing upon one of the Squamish
Band Reserves and requiring him to move certain chattels from that Reserve.
The defendant argued that possession of reserve lands is in the Crown and,
hence, a Band, without possession, could not bring an action for trespass.
Mr. Justice Berger had no trouble in disposing of this argument. In his deter-
mination, if a Band can allot possession to a Band member, the Band must
have possession in the first instance. He stated:

The scheme of the Act for the management of reserve lands by Indian
bands would be impeded if such afundamental legal remedy as € ectment
were not available to the band suing in its own behalf before the ordinary

70 |bid., 74.

71 | ower Nicola Indian Band, supra at note 62.
72 George v. George, supra at note 66.

73 Joev. Findlay, (1978) 87 DLR (3d) 239.
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Courts of the Province.™

The Band Council then sought a mandatory injunction to remove the defen-
dant. In the second Joe v. Findlay,” Mr. Justice Wallace held that, since a
Band Council has power to allot, it follows that it must have power to gect
a person unlawfully attempting to acquire possession of any portion of a
Reserve. He further held that the plaintiffs had a sufficient possessory inter-
est in the unallotted lands occupied by the defendant to maintain an action
for trespass against him. Although Mr. Findlay was entitled in common with
al other Squamish Band members to the use and benefit of their Reserve
lands, this did not carry with it the right to possession of any specific portion
of the Reserve. That would have required a section 20 allotment and none
had been made. Mr. Justice Wallace concluded:

| reject the submission that the respective rights of the parties should be
determined in accord with common law principles applicable to tenantsin
common. It is my opinion that the respective interests of the parties are
created by the Indian Act which is designed to further an overall policy,
unique to the relationship of Government, Indian bands, members of such
bands, and persons who are not Indians. Resort to authorities dealing
with quite different relationships, in quite different circumstances, is of
little assistance or relevance in construing and interpreting the provisions
of the Indian Act.™

He therefore granted the mandatory injunction. This decision was appealed
to the British Columbia Court of Appeal. Speaking for the court, Mr. Justice
Carrothers held that the use and benefit of reserve lands accrued to and came
into existence as an enforceable right, subject to Ministerial consent, vested
in the entire Band for which such reserve lands had been set apart. He sum-
marized the position in these words:

The subsequent provisions of the statute relating to improvements on
reserve lands and transfer of possession of reserve lands are consistent
only with this right of use and benefit being exercised by the individual
band member through an allotment to that individual band member of
reserve land on the part of the band council, with the approva of the

74 \bid., 242.
75 Joev. Findlay, [1981] 2 CNLR 58 (B.C.SC.).
76 1bid., 74.
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Minister. | emphasize that we are considering merely the right to posses-
sion or occupation of a particular part of the reserve lands, which right is
given by statute to the entire band in common, but which can, with the
consent of the Crown, be alotted in part as aforesaid to individual mem-

bers, thus vesting in the individual member all the incidents of ownership
in the allotted part with the exception of legal title to the land itself, which

remains with the Crown: Brick Cartage Limited v. The Queen, [1965]
Ex.C.R. 102. In the absence of such allotment by the band council, there

is no statutory provision enabling the individual band member alone to
exercise through possession the right of use and benefit which is held in
common for al band members.”

(emphasis added)

The fourth and final judgment in this series, Joe v. Findlay and Findlay™,
dealt with a different set of facts. Here, the Band Council had granted its
own “allotment” to Robert Findlay’s father, being a right of occupation for
five years with the right to renew for another five years. The whole ten year
term had expired, and the Band Council had given notice to quit. However,
the defendants claimed a right to continued occupation by virtue of their
membership in the Band. Mr. Justice Taylor found that the Band Council
was entitled to a declaration that the defendants were not lawfully in posses-
sion of the lands in question but were trespassing on it.

From these four judgments, it would appear that, in the absence of an allot-
ment made under the Indian Act, the Band Council is very much in control
of the right to possession on-reserve.

(ii) _Sechelt Indian Band Sdlf-Government Act

Under this statute, proclaimed into effect on October 9, 1986, title to the 33
reserves held by Her Majesty the Queen for the use and benefit of the Sechelt
Indian Band was transferred in fee simple to the successor Band. Section 25
provides that the Band “...holds the lands transferred to it for the use and
benefit of the Band and its members’.” Given Sechelt’'s traditional adher-

77 Eindlay v. Joe, (1981) 122 DLR (3d) 377, [1981] 3 WWR 60, 21 BCLR 376, [1981] 3 CNLR 58 (C.A).
78 Joe v, Findlay and Findlay 12 BCLR (2d) 166.
79 sechelt Indian Band Self-Government Act, supra at note 5, s. 25.
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ence to communal ownership, it was not surprising that the Act made no pro-
vision for the granting of individual property rights other than to make the
Band' s fee simple title subject to

24...(c) any rights or interests under a mortgage, lease, occupation per-
mit, certificate of possession or other grant or authorization in respect of
the lands that exist on the coming into force of this section.®

(emphasis added)

Asapractical responseto this provision, the Band, prior to the date of procla-
mation, negotiated for the purchase of the certificates of possession on its
reserve lands.

Consistent with the preceding, the Sechelt Constitution, enacted under the
authority of sections 7 and 10, provided very specifically the following:

The Sechelt Lands shall be held by the Band for the use and benefit of the
Band and its members and, subject to section 24(c) of the Act, no further
Certificates of Possession shall be issued.*

So how do Sechelt Band members obtain rights to their own homesites and
for business purposes? The former is answered in the immediately succeed-
ing section which provides:

The rights, and the procedures to protect those rights, of the Band
Member to use and occupy the lot upon which his or her house is situat-
ed shall be provided for by resolution of the Band Council or Band law.
The procedure for the issuance of all residential lots available to Sechelt
Indians and the settlement of disputes, if any, shall be decided upon by the
Band Council and the lots allocated accordingly.®

The latter, rights for business purposes, is not dealt with at all in the Sechelt
Congtitution but the practice, since 1986, is well-established. A Band
Member wishing to acquire property rights within the Sechelt Lands for
his/her own business purposes will be able to do so only by the grant of a
lease or permit from the Band. Apart from the convention of anominal rental
80 |pid,, s. 24(c).

81l sechelt Band Constitution, Canada Gazette, Part |, Volume 121, Number 37, page 3248: Part |, Division (2), s. 1.
82 Ipid,,s. 2.
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payment during the “start-up” years, the Band Member will be undertaking
the same type of legal obligation as would anyone else. In short, the com-
munal principle is so recognized at Sechelt as to render individual property
rights for Band Members (apart from their homesites) unavailable.

(iii) Under the Proposed Westbank First Nation Self-Government Agreement

The Westbank First Nation Self-Government Agreement® was initialled by
the negotiators for Westbank and Canada on July 6, 2000. In order to take
effect, it will have to be approved in a referendum of the Westbank voters
and then beratified by legislation. Two votes held to date have failed to pro-
duce an affirmative vote from the required quorum of Westbank voters.

The Westbank First Nation played a mgjor role in securing the passage of the
First Nations Land Management Act.® Although this activity has been large-
ly superseded by the momentum towards a significant level of self-govern-
ment, the rationale for Westbank’s involvement remains. It was succinctly
explained by Dr. Tim Raybould, the Westbank Director of Intergovernmental
Affairs:

The entire regulatory structure established under the Indian Act is
premised on the assumption that Indian peoples are not capable of man-
aging their own lands. It establishes a paternalistic system where the fed-
eral government assumes not only the legal responsibility for the creation
of interestsin reserve lands but also the day-to-day administration of what
off-reserve would be considered private transactions of individua land
holders...the inability for an individual Indian or a Band to enter into a
lease in the same way as you can if you have afee smpleinterest in land
arose because the government assumed the Indian or the Band was not
capable of making an informed decision as to the merits of the land trans-
action. This is the root of the paternalism so often associated with the
Indian Act.

...the existing regulatory structure does not make sufficient distinction
between the function of senior government to create legal interest in land
and the local government function of managing land use and develop-
ment. Rather it creates a confusing and potentially conflict ridden set of

83 Westbank First Nation Salf-Government Agreement supra at note 6.
84 First Nations Land Management Act, supra at note 8.
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administrative practices that needs to be clarified. Furthermore, the sys-
tem does not alow private individuals to conduct their business in the
normally accepted manner without the interference of government and
the disclosure of sensitive business information within the political
process.®

Hence the impetus for Westbank, with approximately 100 businesses locat-
ed on its lands and over 1340 registered leases, to press for change.

Westbank self-government will maintain Westbank lands as Indian reserve.
It will also continuein effect all existing Certificates of Possession except for
the modification provided for in the following section:

Interests in Westbank lands held on the Effective Date by Members pur-
suant to allotments under subsection 20(1) of the Indian Act are subject to
the provisions of Westbank Law governing interests in Westbank Lands
and sharing in natural resource revenues.®

“Westhank Law” is defined as including the Constitution, Codes and laws of
the Westbank First Nation. The Constitution and Lands Code (required pur-
suant to subsection 44(b)) have been drafted and circulated among the mem-
bership. These important documents will need to be ratified simultaneously
with the Self-Government Agreement itself if athird voteis ever to be held.
If the Westbank voters do approve them, it will have created a lands regime
that will afford individual property rights to members significantly in excess
of those available under the Indian Act or achieved to date under the First
Nations Land Management Act. For example, section 4.1 of Division (4) of
Part IV of the proposed Constitution provides for the issuance of Certificates
of Title. Section 4.2 thereof provides:

The holder of a Certificate of Title shall have the right to:
(@) permanent possession of the land held thereunder;

(b) grant Licences, leases and other interests in that land, and

85 Dr. Tim Raybould, Director of Intergovernmental Affairs, Westbank First Nation, “ Land Management On-Reserve:
Westbank First Nation: A Case Sudy” . Presented at Insight Information Co. conference entitled “ Land
Management and Property Development Strategies for Aboriginal Communities’ , December 13 — 14, 1999: p.6.

86 \\esthank First Nation Self-Government Agreement, supra at note 6, s. 90.
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(c) subject to Westbank Law, exploit, and benefit from, the
resources lying in, on and under that land where such
resources form part of the land.®

The proposed restrictions on a Certificate of Title holder are set forth in sec-
tion 4.3 asfollows:

Notwithstanding subsection 4.2(b) of this Part, a holder of a
Certificate of Title may not:

(@) transfer, devise or otherwise dispose of al or afraction of
his or her interest as a Certificate of Title holder unless
such transfer, devise or disposition is to a Member; or

(@) pledge or mortgage the Certificate of Title unless such
pledge or mortgage is to another Member or the Westbank
First Nation.®

The proposed Lands Code makes it clear that the Westbank Council will not
consider applications for a Certificate of Title for any purpose other than sin-
glefamily residential unlessfirst reviewed by the specially constituted Lands
Advisory Committee. Thisnew Committee will be empowered to makefair-
ly extensive documentary demands of any applicant and, in the end, it can
only recommend an application for Westbank Council acceptance if this
would “...best serve the interests of the Westbank First Nation”.* There is
good reason for these precautions; once a member holds a Certificate of
Title, he/she has rights to develop and lease that land subject only to appli-
cablelaws. There are none of the community procedures or other limitations
found in the Codes so far enacted under the First Nations Land Management
Act (see section (v) below).

It will be interesting to see if the Westbank First Nation Self-Government
Agreement ever does get enacted.
(iv) Under the Nisga a Treaty

The Nisga' a Treaty was proclaimed into law on April 13, 2000. It establish-

87 Draft Westbank Constitution, February 5, 2001, Division (4) of Part IV, s. 4.2.
88 Ipid., s 4.3.
89 Draft Westbank First Nation Lands Code, November 27, 2000, . 5.5(c).
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es various categories of land. The first is Nisga a Lands which comprises
Nisga'a Public Lands, Nisga a Private Lands and Nisga'a Village Lands.
Nisga'a Lands are owned by the Nisga a Nation in fee smple. Pursuant to
Treaty Chapter 3, this estate “is not subject to any condition, proviso, restric-
tion, exception, or reservation set out in the Land Act, or any comparable lim-
itation under any federal or provincial law”.® There are also Nisga a Fee
Simple Lands outside Nisga a Lands, and these consist of Category A Lands
and Category B Lands. Although both categories are held in fee simple, the
estate is not quite as extensive as that for Nisga a Lands because it will be
subject to certain rights in the Land Act.

On the effective date of the Treaty, May 11, 2000, title to Nisga a Lands was
granted to the Nisga'a Nation free and clear of al interests except those
expressly provided for. For our purposes, the provisions of interest are the
following:

33. On the effective date, the Nisga'a Nation will issue to each person
named in Appendix C-5 a certificate of possession for the parcel of
Nisga a Lands ascribed to that person and described in Appendix C-
5.

34. On the effective date, the Nisga'a Nation will issue to each person
named in Appendix C-6 a certificate of possession for the parcel of
Nisga a Lands ascribed to that person and described in Appendix C-
6.91

Appendix C-5 sets forth alist of 129 Certificate of Possession instruments
issued by Canada on former Nisga a Indian Reserves, now on Nisga a
Lands. Appendix C-6 lists 523 “Home Locations’ for persons authorized by
Band Council Resolution on former Nisga' a Indian Reserves, now Nisga' a
Lands. We are unaware of any individual holdings affecting Category A or
Category B Lands. The Treaty accordingly contemplated that every person
identified in paragraphs 33 and 34 would be issued a certificate of posses-
sion by the Nisga a Nation, as aresult of which that person:

35. ...will have substantially the same right to possess the described par-
cel of Nisga' a Lands as the person would have had as the holder of

0 The Nisga'a Final Agreement, supra at note 7, Chapter 3, s.3.
91 |pid., Chapter 3, s. 33, 34.
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a certificate of possession under the Indian Act immediately before
the effective date, modified to reflect Nisga'a Government jurisdic-
tion over, and Nisga' a Nation ownership of , Nisga a Lands.*

Although it was to us at the time unclear how a certificate of possession
could be compatible with the Nisga' a Nation's fee simple title, any conse-
guent difficulty appeared to be resolvable in practice by virtue of paragraph
36:

36. After the effective date, the Nisga' a Nation or aNisga a Village may,
in accordance with Nisga’ alaw, replace the certificates of possession
issued under paragraphs 33 or 34 with estates or interests in, or
licences to use or possess, the described parcels of Nisga'aLands. If

the certificates of possession are replaced with licences, the licences
will include rights to use and possess the land comparable to, or
greater than, those set out in those certificates of possession.®

(emphasis added)

In fact, with the enactment of the Nisga’a Land Act®, Nisga’'a Village
Entitlement Act* and Nisga’'a Nation Entitlement Act®, the Nisga' a Nation
appears to be moving forward to a somewhat different land regime than that
originally contemplated.

The Nisga’ a Millage Entitlement Act provides for the right to possession of a
particular parcel of Nisga aVillage Lands. Only an “eligible recipient”®” can
be granted such aright and, for individuals, thisis defined as a Nisga a citi-
zen who was formerly amember of the Band to which the particular Nisga' a
Village is a successor. This holder of the Nisga a Village entitlement may
only transfer hig’her interest to another eigible recipient or the particular
Nisga aVillage. Any agreement of any kind by which the entitlement hold-
er purports to permit anyone other than an eligible recipient or the particular
Nisga aVillage to exercise any rights on the subject parcel isvoid. Two pro-
visions of particular interest are the following:

92 |pid., Chapter 3, s. 35.

93 |pid., Chapter 3, s. 36.

94 Nisga'a Land Act, Nisga’ a Lisims Government.

95 Nisga'a Village Entitlement Act, Nisga'a Lisims Government.
96 Nisga’ a Nation Entitlement Act Nisga’'a Lisims Government.

97 Nisga'a Village Entitlement Act, supra at note 95, s. 2.
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13. If land in which aNisga a Village ownsthe estate in fee simple with-
in its Nisga' a Village Lands is subject to a Nisga a Village entitle-
ment, the Nisga a Village may, on application by the registered hold-
er of the Nisga a Village entitlement, lease the land for the benefit of
the registered holder.

14. A Nisgd aVillage entitlement is not subject to charge, pledge, mort-
gage, attachment, levy, seizure, distress or execution in favour or at
the instance of any person other than an eligible recipient or the par-
ticular Nisga a Village.®

The Nisga' a Nation Entitlement Act is similarly worded except that an €ligi-
ble recipient only has to be a Nisga a citizen; there is no requirement with
respect to previous Band membership.

The Nisga’a Land Act is considerably broader than the Entitlement Acts. |t
deals with the grant of an estate in fee smple to Lisims land, called a
“Nisga agrant”.® There appearsto be no restriction on who can be agrantee
except that the individual must be at least 19. The only constraints on the
grant are found in section 6 (1), where it has to be considered by the execu-
tive “...to be in the interest of the Nisga a Nation”*®; and section 7, where
the granted parcel cannot have a surface area greater than five hectares
except with the prior approva of Wilp Si’ayuukhl Nisga'a (i.e. the Nisga'a
legidature). Section 14(1) places restrictions on all dispositions of Lisims
land “...other than by a Nisga'a grant”.”® The Nisga'a grant therefore
appears to be an individua property interest that is as unqualified as one
could possibly require although, as cautioned by counsel for the Nisga a, it
isunlikely to be used except in circumstances of pronounced benefit for the
Nation as awhole.

(v)_First Nations Land Management Act

The First Nations Land Management Act'® received Royal assent on June
17, 1999. It brought into effect the Framework Agreement on First Nation

98 Ibid,, s 13, 14.

99 Nisga'a Land Act, supra at note 94, s. 6.

100 pid., s. 6(2).

101 pig., s, 14(0).

102 Firgt Nations Land Management Act, supra at note 8.
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Land Management of February 12, 1996 between the Minister of Indian
Affairs and 13 First Nations (the 14" was added as of December 10, 1996).
The intent of the Framework Agreement was to provide these 14 signatories
with the option of managing their own reserve lands outside the Indian Act.
There can be little doubt of the importance of this legislation; it represents a
significant path forward in the management of reserve land.

Firstly, there is no change in the actua title to the reserve land; it continues
to be land set apart for the use and benefit of the particular First Nation and
“lands reserved for the Indians’ within the meaning of section 91(24) of the
Constitution Act, 1867. The key event in establishing the new land manage-
ment regime is the adoption by asignatory First Nation of its own land code.
Pursuant to section 6(1), this land code must include the following matters:

(@) alega description of the land that will be subject to the land code;

(b) the general rules and procedures applicable to the use and occupan-
cy of first nation land, including use and occupancy under

(vi) licences and leases, and
(vii) interests in first nation land held pursuant to allotments under subsection
20(1) of the Indian Act or pursuant to the custom of the first nation;

(c) the proceduresthat apply to the transfer, by testamentary disposition
or succession, of any interest in first nation land;

(d) the general rules and procedures respecting revenues from natural
resources obtained from first nation land;

(e) the requirements for accountability to first nation members for the
management of first nation land and moneys derived from first
nation land;

(f) a community consultation process for the development of general
rules and procedures respecting, in cases of breakdown of marriage,
the use, occupation and possession of first nation land and the divi-
sion of interests in first nation land;

(g) the rules that apply to the enactment and publication of first nation
laws;
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(h) therulesthat apply to conflicts of interest in the management of first
nation land;

(i) the establishment or identification of a forum for the resolution of
disputes in relation to interests in first nation land;

(j) the general rules and procedures that apply in respect of the granti-
ng or expropriation by thefirst nation of interestsin first nation land;

(k) the general rules and procedures for the delegation, by the council of
the first nation, of its authority to manage first nation land;

(I) the procedures that apply to an approval of an exchange of first
nation land; and

(m) the procedures for amending the land code.*®

Given our earlier discussion of customary holdings, it is interesting to note
the recognition in subparagraph (b)(ii) of interests held “pursuant to the cus-
tom of the first nation;”.

Section 8(1) requires the Minister and First Nation to jointly appoint a“ver-
ifier” whosejob it will be, inter aia, to determine that the proposed land code
accords with the Framework Agreement and the Act. There will then be a
vote by al First Nation members over the age of 18, regardless of residency,
to provide the necessary community approval to proceed. If so approved, the
land code will come into force either on the day it is certified by the verifier
or on alater date specified in the code itself.

Section 16 provides that, once the land code is in force, no interest in or
licence in relation to the subject reserve land can be acquired or granted
except in accordance with the code, but that existing interests and licences
will continue in accordance with their terms and conditions. Of particular
interest is subsection (4):

Interests in first nation land held on the coming into force of aland code
by first nation members pursuant to allotments under subsection 20(1) of
the Indian Act or pursuant to the custom of the first nation are subject to

103 |pid,, s. 6(2).
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the provisions of the land code governing the transfer and lease of inter-
estsin first nation land and sharing in natural resource revenues.*

This offers each participating First Nation the prospect of an individualy tai-
lored land code that could range from a prohibition of individual leaseswith-
out Chief and Council consent to an enshrined recognition of Boyer.**® We
are moving a long way from the Indian Act.

Section 18 setsforth the various powers to be enjoyed once the land code has
come into force: the affected First Nation will be able to exercise the pow-
ers, rights and privileges of an owner in relation to the subject reserve land;
it will be able to grant interestsin and licences in relation to that land; it will
have the legal capacity necessary to exercise its powers and perform its
duties and functions, including the ability to contract, to borrow, to invest
and to be a party to legal proceedings; and its powers shall be exercised by
the elected Council or a person or body to whom the Council delegates.
Under section 20, the Council of the First Nation will have the power, in
accordance with its land code, to enact laws respecting such matters as the
creation, acquisition and granting of interests in and licences in relation to
the subject reserve land, environmental assessment and protection, and the
regulation, control or prohibition of land use and development, including
zoning and subdivision control.

Once the land code comes into force, the following sections of the Indian
Act, those concerned with land management, cease to apply: sections 18 to
20, 221028, 30t0 35, 37to 41 and 49, subsection 50(4), and sections 53 to
60, 66, 69, 71 and 93. Thisisaformidablelist. Her Majesty will thereupon
no longer be liable “in respect of anything done or omitted to be done...by
the first nation or any person or body authorized by the first nation to act in
relation to first nation land” .**

Of the 14 signatories to the Framework Agreement, five First Nations have
to date voted on their own land codes. Georginaldand and Scugog Island in
Ontario, Muskoday in Saskatchewan and, as recently as October 25, 2000,

104 pid., s, 16(4).
105

Boyer, supra at note 3.
106 First Nations Land Management Act, supra at note 8, s. 34(3).
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Lheidli T'enneh and N’ Quatqua in British Columbia (to come into effect
once certified by the verifier). Of these, the first four land codes were
approved and the N’ Quatqua code was not approved. We have reviewed
these codes to ascertain the extent to which they provide for individual prop-
erty rights. Pertinent provisions of each Code are highlighted in Appendix
D.

From this highlight of the various provisions affecting individual property
rights, it can readily be seen that this Act affords participating First Nations
a solid opportunity to create their own lands regimes, regimes that will be
reflective of their individual values and traditions. We consider the potential
to be exciting and encouraging, and we note that section 45 alows the
names of other First Nations to be added to the first 14 “...if the Governor
in Council is satisfied that the signing of the Framework Agreement on
behalf of the band has been duly authorized and that the Framework
Agreement has been so signed”.* It is our understanding that some 30near-
ly 80 First Nations have already applied to be added, thereby evidencing a
successful arrangement. Of these, we understand that 30 are in the process
of being approved or expected to be imminently approved by the Minister of
Indian Affairs.

Discussion and Conclusion

The purpose of the Think Tank on First Nations Wealth Creation is to define
a path to prosperity*® for First Nation economies in British Columbia. This
will entail a growing reliance on achieving the three cornerstones that we
have described in Chapter 1. Concerning cornerstone two, that of land
rights, we have explained in Chapter 3 what we mean by “mastersin our own
house” in that context. In that Chapter, we take the position that the ability
to make available legally assured property rights on reserve and other Indian
landsisacritical test of the extent to which a First Nation will be “master in
its own house”.

S0 let us ask the question: Can First Nations be masters in their own house

107 Fijrst Nations Land Management Act, supra at note 8, s. 45.
108 |ntroduction, p.1
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when it comes to the granting of individual property rights? Thisisthe start-
ing-point.

The following chart depicts the present legal framework, moving along the
spectrum from a deficient regime under the Indian Act to the security of the
Nisga agrant. We draw these conclusions from our earlier anaysis.

PRESENT
LEGAL FRAMEWORK
(as at November 2002) for Individual
Property Rights on Reserve and
Under Self-government and Treaty L egidation

Certificate of ~ Nisga'aVillage  Nisga aNation Individual Certificate of Title  Nisga agrant
Possession entitlement Entitlement Interests pursuant
Section 20, to land codes
Indian Act Nisga'a Village  Nisga'a Nation First Nations Westbank Nisga’a Land
Entitlement Act  Entitlement Act  Land Management Constitution Act
Act (if enacted)

(i) Therules governing Certificates of Possession are not formulated in
the Indian Act, but left to Ministerial discretion. Asaresult, thissys-
tem of individua property rights is governed by the changing poli-
cies of the Department of Indian Affairs which, in turn, are affected
by changing judicial interpretation. The Tsartlip*®decision is a text-
book example of these deficiencies, its inevitable aftermath being
increased uncertainty. In sum, the governing provisions, as they
exist, do not appear to establish property rights sufficient to facilitate
entrepreneuship.

(i) The Nisga a entitlements are superior rights to possession than
Certificates of Possession insofar as this system is established by
Wilp Si"ayuukhl Nisga a law and, presumably, can be amended as
circumstances warrant change. Its main present disadvantages are
that, as with a Certificate, the holder cannot lease the entitlement

land directly and neither can he/she mortgage it to any person other
109 Tsartlip, supra at note 4.
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than another Nisga a Citizen, the Nisga' aVillage or Nation. Itisour
understanding that, where banks have indicated a willingness to pro-
vide mortgages to individual Nisga a Citizens, they are only doing
S0 based on a guarantee from the Lisims Government.

(iii) It is to the First Nations Land Management Act*® that we primarily
look for the establishment of a“mastersin our own house” regime at
the present time. The ability to create its own binding land code
would be a powerful instrument for any First Nation. From the five
Codes we have examined, it is obvious that clear rules and proce-
dures can be devised, tailored entirely to each community’s view of
how property rights should be enabled. For us, this statuteis the best
mechanism generally available at present for those First Nations
anxious to become masters in their own house.

(iv) The proposed Westbank Certificate of Title will be a stronger prop-
erty right than any enacted to date under the First Nations Land
Management Act. In particular, it will allow for direct leasing by the
Certificate holder with no limit on the term of the lease. The main
restrictions would be the inability to transfer title to a non-Band
member or to mortgage the Certificate itself to anyone except anoth-
er Band member or the Westbank First Nation (but, of course, a
leasehold interest could still be mortgaged).

(v) Although not reflected on the chart, the Sechelt Indian Band Self-
Government Act™is very much an example of aFirst Nation achiev-
ing mastery of itsown house. That the Sechelt people have opted for
a collective approach to management and development is by the
way. The pertinent fact is that, uniquely among the First Nations of
Canada, it could, if it wished, subdivide all 33 of its Band Lands into
1000+ parcels and give each Band member afee simple title.

(vi) Finally, we come to the most autonomous individual property right
yet seen on Indian land: the Nisga a grant. In our analysis, there
appear to be no restrictions on the grantee’ s ability to transact his/her
land. Although it may in practice occur rarely, the mere availability

110 Fjrgt Nation Land Management Act, supra at note 8.

111 echelt Indian Band Self-Government Act, supra at note 5.
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of an individual property right as powerful as the Nisga'a grant is
further acknowledgment of an idea whose time has come.

Aswe said at the outset, we are trying to ascertain the extent to which these
individual property rights are “...akin to those available to other transacting
parties within the global economy...”available as a manifestation of being
“masters in our own house”. This requires, in our view, that these rights be
in effect a promise or commitment to, firstly, be capable of being recorded
and communicated; secondly, to require accountability from both the First
Nations government and the individual concerned; and, thirdly, and most
importantly, to be useable as capital. In reviewing the above examples, we
hence conclude that the objective of “mastersin our own house’ is attainable
under present legidation (notably via the First Nations Land Management
Act) insofar as this presupposes the ability to provide for individual property
rights. And this fitsin with what we are trying to do: we are not presuming
to tell First Nations what to do; we are saying, if you want to do it, thisis
what is available.

Interestingly, in each of the preceding examples of individual property rights
there exists recognition of the community interest, perhaps appropriately
characterized as “Native culture/tradition”. We note:

o thejudicia requirement for the Minister to take into account the con-
cerns of the Band when faced with a decision such as that reflected

in Tsartlip™?

o theinability of a Nisgd a entitlement holder to transfer that interest
to anon-Nisga a, thereby maintaining the integrity of the land base

o the requirement to involve the community in prescribed decision-
making in each one of the four five Land Codes we have reviewed

o the proposed Westhank Lands Code requirement that the issuance of
a Certificate of Title for any purpose other than single family resi-
dential would have to “...best serve the interests of the Westbank
First Nation”

112 Tsartlip, supra at note 4.
113 praft Westbank First Nation Lands Code, supra at note 89.
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o the decision of the Sechelt Band to manage and develop its Band
Lands communally, in accordance with its collective tradition (even
though it has legal power to do otherwise)

o the constraint on a Nisga a grant that it has to be considered by the
executive “...to be in the interest of the Nisga' a Nation.” 4

All of which leads us to the second consideration: what are the stakeholder
interests that need to be accommodated and to that what extent can they be?

We have arrived at an extensive list of stakeholders (and we recognize that
others may have been missed), listed alphabetically as follows:

Band Councils

Canadian people

Department of Indian Affairs (INAC)
Disadvantaged groups (e.g. single mothers)
Elders

Environmental interests

Financial institutions

Future generations

Government of Canada (CMHC etc.)
Hereditary system

First Nations entrepreneurs (on-reserve)
First Nations fee simple claimants

First Nations persons (on-reserve)
Non-First Nations entrepreneurs
Non-First Nations persons

First Nations culture/tradition
Provincia government

Municipalities and Regional districts.

Each individual property right could accordingly be analyzed to ascertain the
extent to which it accommodates the listed interests (see “Assessing
Stakeholder Interest” Appendix A). For the purposes of this chapter, howev-
er, we will confine ourselves to the more significant observations.

Firstly, thereis only one stakeholder interest that emerges as definitive in our
analysis of their respective power, urgency and legitimacy. Thisistheinter-
114 i sga'a Land Act, supra at note 94, s. 6(1).
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est that we have called “Native culture/tradition”. Moreover, this determina
tion coincides with the preceding analysis in which it was clear that every
advance to date from the Indian Act system has acknowledged the First
Nations cultural context.

Secondly, the cultural adherence to maintaining the integrity of the land base
results in a generalized unwillingness to mortgage the title itself. Hence,
capital will usually be raised through mortgaging a leasehold interest and,
even with this, there are common provisions allowing the First Nation to step
in upon default. Is this workable? We know from Hernando De Soto that
“The single most important source of funds for new businesses in the United
States is a mortgage on the entrepreneur’s house”.> Without this funda-
mental capability, will the financial institutions continue to avoid providing
mortgage funds to First Nation entrepreneurs? In many ways, the ability to
mortgage is the litmus test of property rights. To quote De Soto again (page
64):

To create credit and generate investment what people
encumber are not the physical assets themselves, but their
property representations — the recorded titles or shares —
governed by rules that can be enforced nationwide. Money
does not earn money. Y ou need a property right before you
can make money."

One possible response is to argue for the continued integrity of the First
Nations land base, maintainable by only mortgaging leasehold interests.
Thisis certainly one option, but it does depend on the willingness of finan-
cial institutions to accept such security (and there is widespread difficulty
with the Department’ s policy of five year rent reviews). What isneeded isa
range of options, and thisrequires not just aland management system but the
actual government institutions capable of facilitating the mechanisms. It
comes down not only to having the political will to build the necessary prop-
erty system, but also to having the governance powers and jurisdiction
required for the task. Hence, the absolute importance of the governance cor-
nerstone which we have examined in Chapter 2.

115 Hernando de Soto, "The Mystery of Capital”. (New York: Basic Books, 2000), p. 6.
116 ypid., p. 64.
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In summary, we do not see the situation as “grim”. We consider that the
mechanisms for a system of individual property rights clearly exist, but they
do require strengthening, particularly with respect to the granting of securi-
ty interests. This, aswe see it, is a crucial challenge for First Nations gov-

ernance.
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CHAPTER 4

Economic M odel

This carving was also carved by Master Carver, Clifford Bolton, a well-
respected Elder Tsimshian from Kitsumkalum. This carving is the carver’'s
depiction and expression of the vast service area that the Skeena Native
Development Society provides service to, an area of 176,000 square kilome-

ters. The base, representing a feast box, was carved by Alvin Seymour, a
Tsimshian Carver from Kitselas.
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DEVELOPING MARKET ECONOMIES:
THE ABORIGINAL CASE IN NORTHWEST BRITISH COLUMBIA

Chairmans Note:

The following paper, as written by Dr. R. K. Mitchell and Dr. E. A. Morseis
aresult of lengthy indepth discussion and debate of the Think Tank on First
Nations Wealth Creation. Much credit goes to Dr. Mitchell and the Think
Tank for how the ideas were blended and expanded within the context of
Transaction Cognition Theory. It isrecognized that this paper iswritten with-
in the context of academic prose for the sole purpose of generating “peer
review” at the university setting. The questions and challenges presented in
this paper, of course, are not exclusive to an academic setting, but are in fact,
the very reasons for needing wholesale change from servitude and depen-
dancy.

| thank Dr. Mitchell and Dr. Morse for trandating the deliberations of the
Think Tank into this context. In doing so, many previously and seemingly
unsurmountable barriers seemed to evaporate under the heat of dialogue and
debate.

Reprinted with permission from J.J. Chrisman, J.A.D. Holbrook, and
JH. Chua, Editors Innovation and entrepreneurship in Western
Canada: From family businesses to multinationals: 135-166 (Chapter
6). Calgary, AB: University of Calgary Press. (Note: An earlier ver-
sion of this paper was first presented at the Innocom Conference,
University of Calgary, April 27, 2000. Also, while the examples pre-
sented herein were current as of 4/27/2000, present circumstances may
have altered some details.)

- R. K. Mitchell and E. A. Morse
Abstract
In this paper, we summarize Transaction Cognition Theory and the key
propositions that flow fromit and apply to the society level of analysis, asthe
theory bears on economic development — specifically, the creation of high
performance economies among the native peoples in northwest British

MASTERS IN OUR OWN HOUSE
121



ECONOMIC MODEL

Columbia. Based on the concepts and analysis presented in this paper, we
conclude that two contingencies will influence the likely success of econom-
ic development initiatives in northwest B.C. First, the successful negotiation
of on-reserve property rights, and second, the acquisition by economic deci-
sion makers (leaders, venturers, and even the general members of on- and
off-reserve native society) of the levels of planning, promise, and competition
entrepreneurial cognitions that are sufficient for their roles in economic
development.

Introduction

Understanding how to navigate from hierarchical to market-based economies
has been, and remains, an important question for scholars interested in the
privatization and entrepreneurial transformation of command economies
(Mitchell, Li, Keng, and Seawright 2000). While working on this problem in
the Chinese context, we had the privilege of receiving a delegation of native
leaders from northwest British Columbia. They were struck by the parallels
between the economic development problems experienced during the
Chinese transition to a market-based economy, and those presently con-
fronting native communities.

In mainland China, the assumptions of state-sponsored socialism resulted in
collectivization of production, with a command economic structure set in
place to centrally plan and manageit. In northwest B.C., these native leaders
observed that the provisions of the federal Indian Act have, through the
reserve system, also resulted in elements of collectivization. Through the
band council system and the regulations of Indian and Northern Affairs
Canada (INAC), acommand economic structure in which the assumptions of
central planning and management have a strong influence is aso in place.
Both situations urgently require guidelines for developing high performance
economies.

The command to market issuesthat presently confront aboriginal populations
on reserve in northwest (and on occasion elsewherein) B.C. are explored in
this paper. Herein we will summarize Transaction Cognition Theory* and the

1 Although related, Transaction Cognition Theory should not be confused with, and is distinct from, Transaction Cost
Economic Theory. The principles of Transaction Cost Economic Theory are utilized in Transaction Cognition Theory
to help to identify and rigorously derive the thinking patterns (cognitions) that enable transacting at various levels
of analysis.
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key propositions that flow from it and apply to the society level of analysis,
as it bears upon economic development — the creation of high performance
economies. Native focus groups that we have conducted in northwest B.C.
(beginning with the Think Tank meetings themselves) has considered a high
performance economy — and by extension, a working definition of econom-
ic development in the First Nations community — to mean “the processes that
lead to prosperity and cultural well-being.” Aswe theoretically develop and
justify three key propositions, we provide an example of how both positive
and negative outcomes in native economic circumstances can be explained
by Transaction Cognition Theory. This paper concludes with discussion and
observations that arise from the analysis.

Transaction Cognition Entrepreneurship Theory

Transaction cognitions consist of specialized mental models or scripts
(Arthur, 1994a; Mitchell, Smith, Seawright, and Morse 2000; Neisser 1967;
Read 1987) that guide individuals' responses to three principal sources of
market imperfection: bounded rationality (BR), opportunism (O), and speci-
ficity (S) (Williamson 1985).? Williamson argues that the contracting
processes in the transacting world include: (1) planning, (2) promise, (3)
competition, and (4) governance/hierarchy, depending (respectively in each
instance) on the presence/absence combination of the foregoing market
atributes (BR, O, and S), as shown in Table 1.

Table 1: Some Attributes of the Contracting Process (Williamson 1985: 31)

Bounded Behavioral Asset Implied
Rationality Assumption Specificity Contracting Process
Opportunism
0 + + Planning
+ 0 + Promise
+ + 0 Competition
+ + + Governance

0 = absence, + = presence

2 The terms bounded rati onality, opportunism, and specificity have particular definitions within transaction cost eco-
nomics (Williamson, 1985) that are adopted and utilized within Transaction Cognition Theory as follows:
- Bounded Rationality: The condition that leads to behavior that is intendedly rational, but limitedly so.
- Opportunism: Self-interest seeking with guile.
- Specificity: Non-redeployability (once time has been expended in the creation of a work, it is impossible to rede-
ploy that same productive time for a different work).
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This framework suggests at least three sets of attribute/process relationships:
(1) between bounded rationality and planning, (2) between opportunism and
promise, and (3) between specificity and competition. Interestingly, athough
these relationships are inherently bi-directional, Williamson utilizes only one
direction in hisanalysis of hierarchies vs. markets. He suggests, for example,
that the absence of bounded rationality in the presence of asset specificity
and opportunism implies planning. However, he underutilizes the comple-
mentary idea that planning should also reduce bounded rationality in situa
tions characterized by those same two conditions (Simon 1979) (because bet-
ter or worse planning affects the level of transaction costs that arise from
bounded rationality). The same conclusion follows for market imperfections
created by opportunism and asset specificity. Opportunism is expected to be
affected by promise processes (e.g.,. trust creation (Barney and Hansen
1994) among stakeholders (Agle, Mitchell, and Sonnenfeld 1999; Mitchell,
Agle, and Wood 1997)), and specificity by competition processes (e.g. the
adoption of alow-cost generic strategy (Porter 1985)).

Thus, the cognitions that individuals possess about planning, promise, and
competition are expected to impact transaction costs, and therefore the suc-
cess of transacting, where:

o planning is defined as the mental models that assist in devel op-
ing analytical structure to solve previously unstructured market
problems;

e promise is defined as mental models that help in promoting
trustworthiness in economic relationships with, for example,
stakeholders (Agle, Mitchell, and Sonnenfeld 1999; Mitchell,
Agle, and Wood 1997); and

e competition is defined as mental models that can create sustain-
able competitive advantage, and are expected to impact transac-
tion costs, and therefore the success of transacting.

Transaction costs are the costs of running the economic system. They are to
economic systems what friction is to physical systems (Arrow 1969;
Williamson 1985). Entrepreneurial opportunity (Kirzner 1982) occurs when
entrepreneurs utilize planning, promise and competition cognitions to enact
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transactions that would otherwise fail due to the transaction costs.
Entrepreneurship may, in this respect, be conceptualized as an essentially
cognitive process (Mitchell, Smith, Seawright, and Morse 2000).

Figure 1: The Elements of a Basic Transaction

The Individual

Other Persons - > The Work

Based on Gardner (1993)

By definition, a transaction occurs when an individual creates awork (some
product or service) and then enters into an exchange relationship with other
persons for the sale or acceptance of that work (Gardner 1993) as illustrated
in Figure 1. Transaction cognitions are the mental models or scripts (Arthur
1994a; Read 1987) that are utilized in this process. Thus, where the objective
of entrepreneurship isto discover and enact successful transactions (Kirzner
1982), the job of the entrepreneur is to use market imperfections to advan-
tage. Thisreasoning produces the Transaction Cognition Theory definition of
entrepreneurship.

Under this definition, entrepreneurship is: the use of transaction cognitions
(mental models/scripts about planning, promise, and competition) to organ-
ize exchange relationships (among the individual, the work, and other per-
sons) that utilize the sources of market imperfections (bounded rationality,
opportunism, and specificity) to create value (Arthur 1994b;
Csikszentmihalyi 1988; Gardner 1993; Mitchell 1999; Williamson 1985).
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Thisisillustrated in Figure 2. The linkage between this conceptualization of
entrepreneurship and native economic devel opment can then be seen through
the application of Transaction Cognition Theory at the society level of analy-
Sis.

Figure2. The Transaction Cognition Theory Model at the Individual
Level of Analysis

The Individual
Bounded Rationality Bounded Rationality
C B
Competition Cognitions Promise Cognitions
(Affect Transaction Costs (Affect Transaction Costs
from "Work"-Specificity) from Others' Opportunism)
Opportunism "Work"-Specificity

Opportunism
Other Persons The Work
"Work"-Specificity

Planning Cognitions
(Affect Transaction Costs from Individuals' Bounded Rationality)
A

Based on Gardner (1993); Williamson (1985)

The literature suggests that multi-level constructs occur in theories that can
be generalized across levels (Rousseau 1985). As such, critical uniformities
are required. In the case of Transaction Cognition Theory, three multiple-
level sets of constructs represent the individual (as creating entity), others,
and the work at multiple levels. As well, three multiple-level sets of cogni-
tions, planning, promise, and competition, suggest specific cognition con-
structs at corresponding levels.

Asillustrated in Figure 3, at the society level of analysis, itis Gross Domestic
Product (GDP) (as the creating entity) that, according to the values system of
asociety (the common attributes of other persons that shape the physical and
behavioural artifacts of that society (Schein 1985)), produces the standard of
living (Mitchell 2000). Based on prior work (Mitchell 1992), one set of plan-
ning, promise, and competition cognitions that operates at the society level
of analysis includes productivity cognitions (planning), trust cognitions
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(promise), and value cognitions (competition).

Figure3: The Transaction Cognition Theory Model At the Society
Levd of Analyss

(Creating Entity)

GDP
Bounded Rationality Bounded Rationality
c B
Value Cognitions Trust Cognitions
(Affect Transaction Costs (Affect Transaction Costs
from "Work"-Specificity), from Others' Opportunism)
Opportunism "Work"-Specificity
(Others) Opportunism - (Work)
Values System Standard of Living
"Work"-Specificity

Productivity Cognitions
(Affect Transaction Costs from Bounded Rationality of the Creating Entity)
A

Based on Gardner (1993); Williamson (1985)

Thus, the general transaction cognition model shown in Figure 2 can be spe-
cialized to represent these relationships at the society level of anaysis as
illustrated in Figure 3. In the next section, the justification for propositions
that relate the elements shown in Figure 3 is presented. Cases from the native
experience in northwest B.C. are also presented to illustrate the assertions
made. The main objective of this analysisis to demonstrate how, at the soci-
ety level of analysis, the development and fostering of specialized cognitions
can, in fact, result in society-level economic development.

Propositions

With help from many individuals who live and/or work in northwest B.C.
and are well-informed on native affairs due to their own aboriginal heritage
and experiences or extensive work with the native community, severa illus-
trations of the propositions that follow have been identified and are reported
in this paper. These cases demonstrate how the theory explains both positive
(+) and adverse (-) results of economic decision-making relative to the prin-
ciples proposed.
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Planning Cognitions

Transaction Cognition Theory suggests that economic frictions (transaction
costs) are responsible for the grouping of transactions into the transaction
bundles (firms, industries, economies, etc.) that result in the multiple levels
of analysis previously discussed. Transaction cost economic theory suggests
that the grouping process that creates organizational hierarchies is one of
“discriminating alignment,” and can occur “not only at the level of transac-
tions but also at the level of nation-states’ (Williamson 1996b, 332). Once
such a transaction cost, economizing grouping, or hierarchy exists, then an
additional efficiency-creating process (coordinative alignment) occurs. This
process aids the individuals who are bound together within that common
transacting group (the individual s within a society) to economize upon trans-
action costs within that entity (Williamson 1991).

Unfortunately, it has been noted in earlier work that within the command
economic systems studied to date, people’s attention to the elimination of
coordinative transaction costs is limited. As noted by one commentator in
connection with the former Soviet Union,

. . . the problem with Marx’s work stems from his political beliefs
and not his theoretical system. . . His political sympathiesled himto
focus on the macro-structures (in the economy) and largely to ignore
micro-structures
(Ritzer 1979, 35).

One danger of collectivization, then, is the “bureaucratization of economic
life” (Lange 1938, 109), which leads to waste and inefficiency. For example,
the management practices characteristic of the command economic system
that the Soviets established and enforced in Hungary, resulted in waste and
inefficiency characterized by “. . . excessive bargaining between supervisors
and subordinates, pervasive distrust, the delegitimation of managers, and
responsibility avoidance” (Pearce 1991, 75). Further, the fear of expropria-
tion bred during an “era of confiscations’ (Kornai 1986, 1705) created incen-
tives for craftsmen, shopkeepers, and small business entrepreneurs to focus
on “myopic profit maximization” (1986, 1706). Asaresult, aset of first order
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economizing costs (Williamson 1991) due to waste of all types operates with-
in command economic systems to sabotage economic performance.

We can therefore expect to see, as a part of economic life under command
economic assumptions, aset of transactional practicesthat increasesthe costs
of running the economic system within hierarchies and exhibits no related
benefit, either within the hierarchy, or at the societal level. Thus, when con-
sidering what might be done to facilitate economic development through the
enhancement of market economiesin northwest B.C. native society, attention
to first order economizing of a coordinative nature is essential.

An additional implication of coordinative economizing is that reversals of
the fundamental transformation (Williamson 1985) are also possible. Thus,
assets maladaptively internalized (wasted in employment under hierarchy)
might be returned to market governance. The possibility of fundamental
transformation reversal suggests that tuning or adjustment type activities
might be possible for economic agents which, through the elimination of
waste, endow society with the redeployment benefit of underutilized assets,
and reduce the likelihood that thus unburdened firms will fail. Hence, in the
aboriginal case in northwest B.C., the following is proposed:

Planning Cognitions Proposition: Economic development is associated
with the planning cognitions that foster productivity.

Thus, it is expected that, where action is taken by economic actors to elimi-
nate waste or inefficiency within existing economic structures (e.g., firms,
society), privatization (the move from hierarchy to market) should be stimu-
lated through reversals of the fundamental transformation while the prospect
of firm failure is attenuated and material well-being is enhanced. Where
attention is focused instead on bargaining over the alocation of resources
within a command economic system, a lower GDP is to be expected, result-
ing in alower standard of living. Both positive and negative illustrations of
this proposition follow.

(+) The case of Northern Native Broadcasting Corporation (NNBC). The
case of NNBC illustrates the veracity of the aforementioned planning princi-
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ple. Severa years ago there was a change in management at the NNBC. Prior
to the change, the NNBC was operated much like a government department
(depending entirely on a yearly subsidy, and operating with few planning
cognitions: few, if any, financial targets and little accountability). Under the
new management, waste and inefficiency were steadily reduced as effective
planning, supported by a coordinated human resource approach, produced
financial and market share targets that have been met or exceeded. As a
result, the broadcast quality and innovation at the NNBC hasrisen; the adver-
tising revenues have increased dramatically; and the viability of NNBC as a
fully capable market participant has been enhanced. As predicted by theory,
these reductions in waste and inefficiency have stimulated the potential for
privatization (the move from hierarchy to market), while the prospect of firm
failure has been attenuated, and the material well-being of the organization
and its stakeholders has been enhanced.

(-) The case of Nisga’ a halibut licenses. The case of ahalibut fishing license
owned by the Nisga a Nation Corporation illustrates the deleterious effects
of command economic assumptions, and the resulting distrust, delegitimiza-
tion of community members, and responsibility avoidance that ensue in an
oversocialized command economic system. In this case, an entity controlled
by four band councils (the Nisga aNation Corporation) held avaluable (five-
figure value) halibut fishing license that it decided to put up for sale. When a
member of the Nisga a nation came forward with an offer to buy, it created
an internal debate. One key sentiment, which might be expressed as. “we
don’'t want one Nisga a individual to get ahead of another,” resulted in the
matter being shelved for at least a year. According to the individua recount-
ing this incident, the situation created a lot of animosity within the commu-
nity. Eventually, the license was sold through a broker to a non-Nisga' a
native corporation. This sale incurred the additional expense of a broker’'s
fee, and a loss in potential prosperity: the revenue-generating and culture-
preserving capacity of the community.

According to the respondent, “there are plenty of individuals who have the
potential to create jobs; but on reserve there is a crab syndrome where others
don’'t want to see their fellow members of society get ahead” (Anonymous
interview April, 2000). The preference for tolerating waste and inefficiency
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within a society at the expense of the development of individuals economic
independence demonstrates a planning disability within the reserve system.
In such circumstances, it appears that political considerations supersede eco-
nomic ones. In this case, the political considerations fostered waste and lost
opportunity for a member of the society. This suggests the decoupling of
political and economic micro decision making within a market, since allow-
ing transaction-by-transaction decision making to fall within the political
arena (the command planning model) results in transaction costs from waste
and inefficiency.

Where players in the economic arena use political means to influence the
rules of the game, e.g., influence governments to create and sustain market
imperfections that give profit to these powerful players whether or not they
add the value of discovery to the system (Etzioni 1988), all members of that
society lose. Outside the reserve system, governments that regulate market
system economies act to preserve system integrity by removing the unpro-
ductive market imperfections that restrain trade. Actions such as the enact-
ment and enforcement of antitrust laws are examples of approaches that are
geared to leveling the playing field.

Therefore, to attain the benefits envisioned by adherence to the Planning
Cognitions Proposition, Transaction Cognition Theory suggeststhat it is nec-
essary for the plans within the governance of native society to abjure the
involvement of palitical entities (such as band councils) in running business-
es. The job of government should be to keep the game fair and to resist the
temptation to misuse governance authority to obtain a share of game win-
nings, rather than to play within the game.

Promise Cognitions

Transaction Cognition Theory also suggests that promise cognitions are nec-
essary for economic development in a society. This is because one of the
market imperfection-creating attributes of humanity is opportunism: self-
interest seeking with guile (Williamson, 1985: 30). Opportunism fosters cog-
nitions that produce social friction, which increases transaction costs due to
mora hazard and distrust. Cognitions that reduce social friction through the
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promotion of trust can therefore be very helpful in creating a society with
high levels of economic devel opment, because they increase the promise that
the expected benefits will be delivered.

Fundamental to a discussion of the freedom to make and keep economic
promises, is the existence of property rights. John Adams, one of the framers
of the U.S. Constitution, is reputed to have asserted that “property must be
secured, or liberty cannot exist.” Property rights represent commonly agreed
upon standards that convey the rights of ownership. When they are clear and
well defined, trust in transacting is enhanced.

Transaction cost economics usually assumes that property rights in a society
are well defined and easy to enforce (Williamson 1975; Williamson 1985).
However, for native individuas who live on reserve, individua land owner-
ship, akey property right, does not exist. Under section 20 of the Indian Act,
a certificate of possession (CP), the closest thing to aright to own real prop-
erty, may only be granted with the consent of: (1) the Minister of Indian and
Northern Affairs (INAC) representing the Queen as the holder of title, and
(2) the band council governing the reserve in question. This provision direct-
ly impairs the capability of individuals in on-reserve society to enter into
credible economic promise relationships.

This missing capability to promise has pervasive implications for economic
development. Lack of the right to own land on the reserve leads to a situation
where the transactions that depend on the right to own real property (such as
the financing of business premises or individual homes) fail due to definition
and enforcement problems. Therefore, it seems useful to consider the appli-
cation of the transaction cognition model to circumstances where property
rights are neither well defined nor supported by a societal tradition of credi-
ble commitment to their enforcement (Williamson 1991).

Transaction cost economics suggests that under a weak property rights
regime the fundamental transformation of market to hierarchy is induced at
alower level of asset specificity (e.q., markets fail), since inducements exist
for transactions to be integrated (forward, backward, laterally) to mitigate
expropriation hazards (Teece 1986). Alternatively, where governance struc-
3 1084 decision by the Supreme Court of Canada, opinion by Mr. Justice Pratt.
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tures are not readily alterable to safeguard transacting, it should be expected
that “farsighted agents . . . recognize that their market development efforts
will be expropriated . . . unless they are able to develop ties. . . which pre-
clude the [expropriation] scenario from materializing” (Williamson 1991,
84). In essence, transacting agents must take a hostage (invoke aforce-based
promise) to raise the level of asset specificity for which a safeguard is man-
dated. It should be emphasized that the cost of such safeguardsis an increase
in transaction costs; the friction in running the economy goes up, contribut-
ing to didocations, chaos, and other such drains on the societal well being
that hinder economic development. In the aboriginal case in northwest B.C.,
such increased friction implies the following proposition:

Promise Cognition Proposition: Economic development is associated
with the promise cognitions that foster trust by strengthening property
rights.

Thus, to the extent that property rights are strengthened, opportunism-based
transaction costs such as economic hostage-taking, the dislocation of pro-
ductive economic resources, and the chaos within society are expected to
decrease. To the extent that on-reserve property rights remain weak, political
processes are expected to dominate in place of economic processes (Poel zer
1998), because of the need to reconcile uncertainties about control before
trust can be expected to flourish. In the following cases, the efficacy of this
proposition is demonstrated.

(+) The Sechelt Band Negotiates its Own Real Property Rights. As noted
above, in Canada, Her Majesty the Queen, represented by the supervising
federal cabinet minister in the government party, hastitleto all reservelands.
Under section 91(24), federal jurisdiction is intended to preserve Indian
reserves intact. Over the years, however, the Sechelt Band in British
Columbia, being led by particularly farsighted individuals, has moved out of
the traditional reserve system into a system of communal fee smple title for
its former reserve lands.

In 1977, Sechelt completed the delegation of all available powers under the
Indian Act through negotiations with the federal government. This gaveit the
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right to exercise al the ministerial powers with respect to the lands on its 33
reserves. It went on to secure full self-government in 1986 as a result of
Canada’' s Sechelt Indian Band Self-Government Act. Thus, when, for exam-
ple, prior to self-government, INAC refused (under section 53(1) of the
Indian Act) to allow Sechelt to give an option on 300 acres of gravel land,
the band gave the option anyway and, after self-government was affirmed,
was able to honor the lease. Thus, Sechelt property rights under self-govern-
ment (even though held communally and not individually) facilitated eco-
nomic devel opment.

(-) The Case of Building On Reserve. As noted above, by virtue of the pro-
visions of section 20 no CP can be obtained, except by permission of the min-
ister and the band council. Once a CP has been obtained, the courts have held
that it may be transferred® with the approval of the minister as a part of sec-
tion 91(24) (federal jurisdiction) lands. However, because of the lack of fee
simple title, the band council — being susceptible to the political influence
that inures in this governance process — can till increase the transaction
costs, and cause transactions to fail. In several instances described to us by
respondents, band councils have invoked mechanisms such as zoning to frus-
trate the intentions of a band member in the transfer of avalid CP.

Further, according to the experience of one of the persons we interviewed
during our field work, native individual s whose economic earning power eas-
ily qualified them for home mortgages when buying a house off-reserve
could not qualify for a home loan to build a house on reserve because the
bank was unable to collateralize the loan with the home built due to the lack
of fee simpletitle.

In these situations, the lack of clear and clearly enforceable property rights
severely compromises transacting both on- and off-reserve. As with the case
of planning cognitions, and as predicted, on-reserve promise cognitions tend
to be highly developed, but are utilized primarily for political as opposed to
economic purposes, which poses a unique impediment to the level econom-
ic playing field envisioned by most leaders and planners within and sur-
rounding native society.
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Competition Cognitions

Competition cognitions comprise the third set of mental models specified by
Transaction Cognition Theory essentia to economic development. As
defined previously, competition cognitions are the mental models that create
sustainable competitive advantage in market-based transacting. Competition
cognitions are expected to impact the efficiency of transacting, and therefore
the level of economic development, through their ability to help individuals
within asociety to align expectations about the work produced with the most
effective market mechanisms.

As aso previously mentioned, transaction costs are considered to be the
“costs of running the economic system” (Arrow 1969, 48), and may be
viewed as “the economic equivalent of friction in physical systems’
(Williamson 1985, 19). Transaction costs hinge particularly on the level of
specificity related to the work component of a transaction. These
friction/transaction costs are minimized by autonomous adaptations: the
adjustments in human transacting procedures effected by strategic choices
that influence the operation of the price mechanism and are made automati-
cally as individuas transact with others in a market economy. Transaction
cost economists suggest that high specificity implies high transaction costs,
thereby implying ahierarchy (Williamson 1975). Correspondingly, low asset
specificity implies low transaction costs, thereby implying market gover-
nance.

Where, due to the political reality (such as the existence and enforcement of
the Indian Act), command-type decision-making is utilized (e.g., on-reserve
governance), two types of maladaptations (conditions that result in higher
than necessary specificity and therefore transaction costs) can occur as a
result of the impediments to the operation of the price mechanism that com-
mand decisions cause. These errors prevent the efficient governance of
transactions, asillustrated in Figure 4.

Where low specificity, as an attribute of transactions, implies market gover-
nance due to autonomous economizing, attempts to govern such transactions
within a hierarchy (e.g., by exercising INAC, or band council control or
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influence) congtitute the Type I, or “collectivization” error illustrated in
Figure 4. To compare this to the case of the command economy of the for-
mer Soviet Union, the Type | collectivization error appears primarily to be
the kind of error committed during the eraof state-sponsored socialism, caus-
ing failures in large centralized units of production (e.g., agricultural com-
munes that failed to feed the U.S.S.R. on the richest farmland in the world).
In the case of the on-reserve economy, we can expect to see the Type| error
in situations where business ventures have insufficient market support but
are till attempted on reserve.

Conversely, where ahigh level of site, resource, or physical specificity would
normally, under autonomous economizing, lead to hierarchy as the most effi-
cient form of governance, attempts to govern transactions related to these
assets via market mechanisms (e.g., forced marketization) are also predicted
to be problematic. In this instance, a Type Il, or “privatization” error could
also be made. The key to efficiency, then, appears to be the unencumbered
autonomous operation of the market mechanism. According to Transaction
Cognition Theory, the key to the unencumbered autonomous operation of the
market mechanism is that the market actors possess adequate competition
cognitions; otherwise, maladaptations occur. Accordingly, in the aborigina
case in northwest B.C., the following proposition appears likely:

Competition Proposition: Economic development is associated with the
competition cognitions that foster value creation through market alignment.

Thus, to the extent that competition cognitions enable a smoothly function-
ing marketplace, low specificity transactions should be managed with mini-
mum friction, thus avoiding “Type | collectivization errors.” And, to the
extent that physical site or resource specificity exists as a consequence of a
preexisting command economic structure, the existence of competition cog-
nitions is expected to ensure that transaction costs are minimized with hier-
archies left intact, thus avoiding “Type Il privatization errors.” In the fol-
lowing four cases, illustrations of positive and negative examples that have
occurred in both low and high specificity situations are provided in the order
specified in Figure 4.
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Figure4: Predicted Results of Interventionson Market Alignment, as
Influenced by Level of Specificity

Level of Specificity

LOW SPECIFICITY HIGH SPECIFICITY
1 3.

Command | HIERARCHY Type | Collectivization Efficiency:
ATTEMPTED | Error (hierarchy attempted | (Hierarchy alignment:
where a market should be) | autonomous economizing)

Economy
2. 4.
Intervention MARKET Efficiency: Type |l Privatization Error
ATTEMPTED (Market alignment: (market attempted where a
autonomous economizing) hierarchy should be)

L ow Specificity Examples

(-) Box 1 —Type | (Collectivization) Error: On-Reserve Business Failuresin
the Nass River Valley. For the past several years both a gas station and a sup-
ply store have operated on reserve in the Nass River Valley of northwest B.C.
The band council has officially and unofficially encouraged these businesses
as good for that native community. However, both businesses have failed.
According to the individuals familiar with the circumstances, these opera-
tions have failed due to insufficient business. Rather than spending their
money at these establishments, members of the native community drive by
them on the way to larger communities. When we inquired into the reasons
for inadequate support, most responses suggested that community members
used shopping trips as aform or entertainment and to get out of the relative-
ly isolated community. More specificaly, none of the native individuals
interviewed felt any loyalty to the success of these business establishments.
Here, in alow specificity circumstance (many alternatives to the on-reserve
gas or supply store), the result was a collectivization error by both the band
council and the business venturers. The error occurred due to inadequate
competition cognitions (lack of understanding of market redlities, or a lack
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of the capability to create business strategies that could make the work of the
business competitive).

Further, for on-reserve businesses in isolated communities to succeed using
collectivization as opposed to competition cognitions, the businesses require
the support of the whole community; collectivization must be a total com-
munity decision. However, under the present band council system, the coun-
cil as the central planning authority does not have a consensus-based eco-
nomic mandate. Rather, it is a majority-vote system (more akin to a market)
that consistently produces disaffected minorities who do not necessarily feel
bound by council decisions (such as encouraging patronage of private on-
reserve businesses). Accordingly, collectivization in market-like (low speci-
ficity) settings is predicted to fail. Market alignment, through the effective
use of competition cognitions, is predicted to be the key to economic devel-
opment.

Interestingly, collectivization errors were less likely under the traditional
hereditary chief system (as contrasted with the INAC “elected Chief-in-
council” system). In our investigation of recorded oral traditions that form
the cultural foundation for the peoples of northwest B.C. (Robinson and
Wright 1962), the cultural institution that supported effective collective eco-
nomic activity was “the feast.” To ensure that the entire community was in
support of collective action in low-specificity circumstances (e.g., where
many alternative courses of economic action were present), afeast or aseries
of feastswas given by the chief, during which consensus for collective action
(the requisite competition cognitions) was built. In this manner the hereditary
chief system, while still a command economy, was able to ensure that
attempts at collective economic action in low specificity circumstances were
successful, and thus avoid the Type | (Collectivization) errors encountered in
the Nass Valley.

(+) Box 2 — Market Alignment: The Heavy Equipment Operations of
Kitamaat Village are Privatized. Low specificity circumstances are charac-
terized by the availability of market alternatives (Mitchell 1992; Williamson
1985). Market alignment in low specificity circumstances means that mar-
kets are predicted to succeed. Privatization, the movement of non-specific
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assets from hierarchy to market, is one possibility.

In the case of Kitamaat Village, the Band Council had jurisdiction over heavy
equipment operations, road maintenance equipment, hauling trucks, excava-
tion equipment, etc. Over the past several years, the Band Council staff,
using its continually developing competition cognitions, has begun to sys-
tematically contract out these services, gradually transferring the ownership
of the equipment, the responsibility, and the related cash flows into the pri-
vate marketplace.

In this situation specificity is low. Demand for these services is relatively
constant. The skills necessary to run these businesses are possessed by a
number of individuals who have been trained to effectively and efficiently
operate and maintain the needed equipment. Thus, as predicted by
Transaction Cognition Theory, for such a market, the transactions related to
heavy equipment operations have been successfully externalized from gov-
ernment operations (privatized). The Band Council selected a course of
action that was consistent with the autonomous economizations of the mar-
ket. The only drawback reported in our field work was the need to go slow-
ly dueto the unfamiliarity of decision-makers with this new approach to gov-
ernance and the inevitable wariness that is created when the outcome is at
risk in a new marketplace and is not (as much) under political control.

High Specificity Examples

(+) Box 3 — Hierarchy Alignment: The Case of the B.C. First Citizens Fund.
In high specificity situations, alignment occurs when governments utilize
hierarchy to govern the transaction set in question. In the case of the B.C.
First Citizens Fund, this approach has met with success.

In 1969, B.C. Premier W.A.C. Bennett set aside $25 million to be used to
fund First Nations' culture, language, and economic development. The fund
has grown to over $40 million, according to interviewees familiar with the
circumstances. Over the years, the fund has been used as a catalyst for native
friendship centres, to provide transportation for native elders to enable the
continuation of important cultural institutions, and for student bursariesrel at-
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ed to culture, language, and economic devel opment.

According to the predictions of Transaction Cognition Theory, the effective
and efficient management of the fund over the years is the result of appro-
priate competition cognitions. That is, in this high specificity situation (the
alocation of funds based on unique projects and judgments about the proj-
ects) the existing hierarchy has been essential to the preservation and growth
of the fund.

Unfortunately, there are voices in the B.C. political arena who, unaware of
the potential for deleterious consequences, suggest that these operations
should be privatized. Transaction Cognition Theory suggests privatization of
the fund would be unwise, dueto the Type Il (Privatization) Error that looms
if such attempts were to proceed. An example of this error follows.

(-) Box 4 — Type Il (Privatization) Error: INAC Dismantles Existing
Programs in Anticipation of the Nisga’a Treaty Sgning. On May 11, 2000,
the Nisga a Treaty took effect. Among other things, the treaty provides lands
and money to the Nisga a Tribe. Although many future decisions of the
Nisga aTribal Council (now referred to as LISM S Government) may be sus-
ceptible to interpretation by Transaction Cognition Theory, it isin the INAC
decision framework prior to the effective date of the treaty that we see an
example of the Type Il (Privatization) Error.

During the months and years leading up to the signing of the Treaty, the rela
tionship between the four Nisga a bands and INAC was less than stable.
According to individuals involved in the band governance process, as the
treaty process proceeded, the programs on which the bands depended for
smooth operations in economic development, health, and education were
dismantled well before the need for them expired. If the return of lands and
money to the NTC (now referred to as Lisims Government) can be consid-
ered privatization, then the premature dismantling and atrophy of existing
systems can be described as a Type |l (Privatization) Error.

According to our research data, transaction costs have increased due to:
o the postponement of capital projects (e.q., subdivision devel op-
ment);
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o the inaccessibility of funds for Community Grant Branch Joint
Projects (e.q., for recreation centres);

o therefusal to continue Capacity Building (e.q., native leadership
development) in an otherwise (to other bands) well-funded pro-
gram; and

o the curtailment of “off-reserve” services (e.g., community
futures).

The comment that summarizes our interviews on these matters during the
period leading up to treaty signing is: “if you are Nisga' a, you' re shut out of
INAC.”* Asaresult, economic development, and even broader social devel-
opment, has been compromised due to the inadequate competition cognitions
within INAC that were caused by a privatization error with its roots in the
inadeguate competition cognitions.

Analysis and Conclusion

In this section, the cases and theory are further analyzed and interpreted to
suggest generalizable explanations and concepts for the creation of market
economies in northwest B.C. Suggestions for policy and practice are devel-
oped. This section is composed of two parts: (1) an analysis of the transac-
tion cognitions currently present and influencing the northwest B.C. situa-
tion; and (2) the likely impacts on economic development of the presence or
absence of the requisite transaction cognitions.

Analysis of Current Transaction Cognitions

In our meetings with band economic development officers (EDO’s) on
reserve, and with other groups of native leaders, we have continualy been
confronted with the probing question: Why do most private enterprise initia-
tives on reserve fail? This article has developed an application of
Transaction Cognition Theory that can contribute to answering this question.
Transaction Cognition Theory suggests that three sets of effective economic
cognitions (planning, promise, and competition cognitions) working togeth-

er are sufficient for successful economic transacting. In the paragraphs that

4 This, despite the general provisions of the Nisga'a Final Agreement which provide that no programs, Federal or
Provincial to which a Nisga’a citizen is entitles will be curtailed.
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follow, our analysis of the presence or absence of these three effective cog-
nition sets in the aboriginal case provides some insights.

Under section 20 of the Indian Act of Canada, most transacting must by law®
involve the Band Council and the Minister of Indian and Northern Affairs
(the INAC civil servant bureaucracy), in addition to the individual transac-
tion creator, the work, and other persons. Thus, instead of having to master
the three cognition sets suggested by Transaction Cognition Theory to be suf-
ficient for market transacting, economic actors in the current on-reserve
native economic development arena must master the 10 cognition sets illus-
trated in Figure 5.

Figure5: The Planning, Promise, Competition, and Poalitical
Cognitions Required in Native Transacting

BR a. The Individual BR

BR 4 BRY
Competition Cognitions (CC) -1 LA
(Affect Transaction Costs

Promise Cognitions
(Affect Transaction Costs

fromSpecificity) CC-3 from Others' Opportunism)
SI-0 i S
’ SI-0
¢. Other Persons-1 b. The Work
(Market Actors) i S
.. 4 ’," \\ \ .
SI-0 %, SI-O~. ™. Planning Cogs (PnC)-1

(Affect TCs from Bounded Rationality)

Political Cognitions (PoC)-1
(Affect Transaction Costs
from Political Opportunism)

d.Other Persons-2 || e. Other Persons-3

(Band Council) St-0 (INAC)

To facilitate an explanation of the relationships shown in Figure 5, a discus-

5 This aspect—the legally mandated inclusion of other parties to a transaction—is critical. Stakeholder theory pro-
vides for the systematic identification and explanation of the role of other persons who may or may not become
involved in a transaction, depending on the relative incentive or disincentive offered within the marketplace.
However, when inclusion of certain parties in a transaction is mandated under law, then the model must be altered
accordingly to accommodate and explain the cognitions that are required to manage the relationships with man-
dated parties.
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sion of the various components in the diagram follows.

Asillustrated in Figure 5, the addition of two “other” parties to the transac-
tion mix greatly complicates the transacting process, and increases the level
of cognitive skill needed to succeed within the transacting environment cre-
ated by the Indian Act. As suggested by previously developed theory, each of
the “other” parties to the transacting relationship brings opportunism: types
of self-interest seeking with guile. To fully interpret the implications of this
higher-complexity transaction relationship, it is useful to first examine the
exact nature of the opportunism that each party introduces into the transac-
tion calculus and to explore more deeply the additional transaction cogni-
tions that are implied; and second, to examine in more detail each of the 10
cognition sets required for successful on-reserve transacting.

Implications of Multiple Aditional Types of Opportunism

The general transaction cognition model suggests that promise cognitions are
requisite for dealing effectively with opportunism. Because the on-reserve
transacting environment has two additional “other” parties to the transacting
process, the problem becomes the identification of the specialized promise
models that are needed to support transaction completion. Thus, the intro-
duction of additional theory to support such an explanation is necessary.

The nature of the problem (the evaluation of opportunistic relationships
among various groups of others within a transaction) suggests an appea to
political cognition theory, which defines the association of cognitive process-
es with political (multiple others) behavior (Barner-Barry and Rosenwein
1985, 141). Political cognition theory suggests that political decision-makers
also utilize mental models (referred to as operational codes) that are shaped
by decision-maker values and political objectives (George 1969; Leites
1951). Thus, political cognition theory suggests a strong relationship
between cognition and political behaviours.

However, the political cognition literature appears to be underdeveloped in
its explanation of transacting relationships, being “amost deadeningly silent
on the issue of leader-follower relationships’ (Barner-Barry and Rosenwein
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1985, 138). It therefore appears that there is a need for additiona theory
development in the area of transaction-based political cognitions, especially
as these cognitions apply to the dimensionalization of the types and effects
of opportunism within the on-reserve transacting system. The anaysis pro-
ceeds to address this issue next.

The three previously noted “other” parties to the on-reserve transaction are:
market actors, the Band Council, and the Minister/INAC. As expected, mar-
ket actors (the original other persons in the basic transaction cognition
model) bring material (or dollar) opportunism to the transaction. This type of
self-interest seeking of goods and services described within the TCE litera-
ture (Williamson, 1985, 1991, 1996b) that results in self-protection/hazard
minimization behaviors in the face of intrusions (social, political, etc.) into
the transacting process. Self-protection cognitions might therefore be con-
sidered to be the first political cognition subcategory (PoC-1) of promise
cognitions.

With respect to the opportunism introduced by the Band Council, political
cognition theory suggests that the type of opportunism brought into the trans-
acting relationship by elected officials will be based in the acquisition and
maintenance of power (Barner-Barry and Rosenwein 1985, 238-239). That
is, decision making by the Band Council is likely to be shaped (at least par-
tially, but materially) by the desire of elected leaders to retain office (power)
and exercise authority (Etzioni 1988). Accordingly, the cognitions that are
required to manage power opportunism might be characterized as authoritar-
ian cognitions (Barner-Barry and Rosenwein 1985; Stanford 1973, 144), the
second political cognition (PoC-2) subcategory of promise cognitions.

The opportunism introduced by INAC involvement is again different.
Political cognition theory suggests that the operational codes of a govern-
ment bureaucracy that is responsible for administering the law (the Indian
Act) will center around stewardship — ensuring adherence to the rules inher-
ent in the sociopolitical environment (e.g., the Act) (Rosenberg, Ward, and
Chilton 1988, 12) to avoid criticism. Thus, it might be expected that the cog-
nitions that are necessary to manage the stewardship-based interventions of
INAC will be compliance-based (PoC-3).
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Table 2 presents these relationships in an analytical format similar to that
originally utilized to dimensionalize the TCE modd (Williamson 1985), and
suggests the basic cognition sets necessary for successful transacting.
Noteworthy in Table 2 are the systematic rel ationships among components of
the model. Interestingly, the discussion focuses on only one direction of this
bi-directional model, as did Williamson's in the case of TCE. For ease of bi-
directional reference, Table 2 shows both of the drivers of political relation-
ship promise behaviors (e.q., Altruism « Self-protection) implied by the
presence or absence of the various types of opportunism that exist within the
on-reserve transacting environment. In Figure 6, the political cognition area
(containing the specialized native promise models) of the overall model of
Figure 5, isillustrated to facilitate theoretical consistency.

Table 2: Some Attributes of Native Political Processes

Source of Potential Conflicts

(Market Actors) (Band Council) (INAC) Implied Promise:
Self-Interest Power Stewardship (Type of political
opportunism Opportunism Opportunism relationship behaviour

0 + + Altruism « Self-protection
+ 0 + Laissez-fair « Authoritarian
+ + 0 Service « Compliance

0 = absence, + = presence
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Figure 6: Specialized Native Promise Models: Dueto Transaction Costs
Resulting from section 20 of the Indian Act

Others-1
(Market Actors) $ Opportunism
PoC-1 PoC-3
Compliance Cognitions Authoritarian Cognitions
(Affect Transaction Costs (Affect Transaction Costs
from INAC Stewardship) from Band Council Power)
Power Opportunism Stewardship Opportunism
P Opportuni
Others-2 ower pporuen Others-3

(Band Council) - - (Minister -INAC)
Stewardship Opportunism

Self-protection Cognitions
(Affect Transaction Costs from Markt Actors' Self-interest)
PoC-2

The 10 Types of On-reserve Transaction Cognitions

As shown in Figure 5, there exist 10 sets of cognitions that, according to the
logic of Transaction Cognition Theory, are necessary to accomplish on-
reserve economic transactions. Figure 5 utilizes abbreviations to map each
type of cognition and the circumstances under which each set is required. In
Table 3, each of the 10 types of on-reserve cognition is described in more
detail. Given the vastly larger quantity of cognitive maps required to suc-
cessfully transact in the native economy, each requiring substantial devel op-
ment (Arthur, 1994a; Lord and Maher 1990; Walsh 1995), it is little wonder
that few private businesses succeed there. In fact, our analysis suggests that
transacting with customers (e.q., the development of private enterprise on
reserve) is the least likely to occur for the reasons that follow.

First, as shown in the case studies and analysis, individual planning cogni-
tions on reserve are not focused on the customer as the source of economic
well-being. Rather, the transaction cognitions of natives on reserve appear to
be focused on the Band Council as the relevant “other” in the transacting
process. The (-) results, such asin the Nisga a halibut license case, are more
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prevalent than the uncommon (+) results of the business privatization case of
NNBC. Second, as also shown in the case studies, native promise cognitions
appear to be stakeholder-based, and quite sophisticated in development; but
due to the property rights anomalies created by the Indian Act, the promise
cognitions on reserve are focused away from market transacting and toward
band councils and INAC. The (-) situations such as the building on-reserve
case are pervasive, while the (+) case of the Sechelt Band property rightsis
virtually unique. Third, the case studies illustrate the rel ative absence of mar-
ket competition cognitions in the aboriginal community in northwest B.C.

Table 3: Transaction Cognitions Required Due to section 20 of the

Indian Act
Transaction Cognitions Description
Planning Cognitions-1
(PnC)-1 Mental models that assist in developing
analytical structure to solve previously
unstructured market problems in the provi-
sion of the work to those other persons who
consume it (e.q., the business plan, which
answers the question: What plan is neces-
sary to deliver the work to customers?)
(Stevenson, Roberts, and Grousbeck 1994)
(PnC)-2 Mental models that are necessary to ensure
band council support of work produced.
(PnC)-3 Mental models that are necessary to ensure
that work is approved by/not opposed by,
the Minister-INAC.
Promise Cognitions Mental models that help in promoting trust-

worthiness in economic relationships with,
e.q., stakeholders (Agle, Mitchell, and
Sonnenfeld 1999; Mitchell, Agle, and Wood
1997). Stakeholder identification and
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salience cognitions (Mitchell and Agle
1997) are essentia in market relationships.
But see poalitical cognitions (below) for the
additional promise cognitions required due
to section 20 of the Indian Act.

Mental models that can create sustainable
competitive advantage in creator-customer
interactions about the work (e.g., I/O strate-
gy: differentiation or cost competitiveness
(Porter 1980)).

(CC)-2

(CC)-3

Political Cognitions-1
(PoC)-1

(PoC)-2

Mental models needed to manage creator «
band council interactions where there is
external power exercised with respect to the
work (e.g., Resource Dependence strategy
(Pfeffer and Salancik 1978)).

Mental models needed to manage creator «
Minister/INAC interactions about the legit-
imacy of the work (e.g., Institutional theo-
ry-based strategy (DiMaggio and Powell
1983)).

Compliance Cognitions: Mental models
needed to manage the relationship between
market actors (such as customers) and the
Band Council, in light of the statutory
duties of INAC.

Sdf-protection Cognitions: Mental models
needed to manage the relationship between
the band council and INAC, in light of the
self-interest concerns of market actors (such
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as customers).

(PoC)-3 Authoritarian Cognitions: Mental models
needed to manage the relationship between
market actors (such as customers) and
INAC, in light of the power concerns of the
band council.

The cognitions that form the foundation of sophisticated market strategic
thinking are, in practical terms, missing: the cases of market alignment are
rare, while the cases of collectivization and privatization errors are prevaent.
Further analysis of the aboriginal case reveals at least five factors that are
likely to contribute to this deficit in on reserve competition cognitions.

It has long been thought that the absence of a competitive social framework
in subsistence-tradition cultures was caused by scarcity, which creates an
image of limited goods within the minds of the members of these societies
(Foster, 1962). In the native case in northwest B.C., however, the argument
isnot as clear-cut. Until the time of first contact with Europeans, native his-
tories chronicle that, apart from the infrequent natural disaster, the society
was endowed with plenty (fish, timber, fruits, game, etc.) (Robinson and
Wright 1962). Why, then, would competition cognitions be virtually nonex-
istent in such a society? Firgt, it appears that in the native case in northwest
B.C., the image of limited goods was less about competition than it was
about obedience to the laws of nature. The “law of the land of Ksan”
(Robinson and Wright 1962, 5-14), for example, forbids individuals to take
more than is needed from nature. Native oral histories are replete with exam-
ples of the calamities that befall those who violate this law, such as the
morality tale of the Little Goat, and the resulting retribution at “L — La —
Matte” (Robinson and Wright 1962, 5-14). Competition cognitions that
require the production of surplus for resale may thus be dampened by cul-
tural norms.

Second, the system of government under hereditary chiefs was a command
economy that corresponded to its feudal system counterparts found in
Western Europe. As suggested in earlier comparisons to the former U.S.SR.,
and related work in the small business arena (Mitchell and O’ Neil 1998)
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business conducted under a feudal order is more about politics than about
competitive markets. Market competition cognitions are unlikely to be devel-
oped or refined under systems that insert politics into transactions.

Third, asindicated in the analysis earlier in this paper (Table 3), the primary
source of competition cognitions in modern market transacting is the strate-
gy (Porter 1980). Strategy scholars often note (Thompson and Strickland
1995) that competitive strategy hasits rootsin military strategy, for example
in Sun Tzu's The Art of War, from 300 B.C. (trans. Griffith 1984). However,
during the years following first contact, the cognitions of warfare were sys-
tematically suppressed among native populations to minimize the risk of
physical danger to the colonizers. The arts of war — the roots of strategic
(competitive strategy) thinking — were thus viewed with great suspicion and
repression during the imperialist years (Boldt 1993, 3).

Fourth, within trade-based economies such as those historically present in
northwest B.C., most transacting was accomplished using spot markets. As
in other more primitive economies, the more sophisticated market mecha-
nisms that involve contracting over space and time, and the supporting com-
petition cognitions, are missing (Olson 1998).

Fifth, the traditional competition cognitions in northwest B.C. that are
expected to persist to some degree have been trade and/or tariff-based. Oral
histories explain that for vast periods of time the economic framework con-
sisted of the control of territory by clans. The Grizzly Bear clan, for exam-
ple, exercised its rights of control over territory by control of the Skeena
River. Other peoples who desired to utilize the waterway paid tribute to
Grizzly Bear chief Neas Hiwas (Robinson and Wright 1962), and by thistar-
iff mechanism, markets such as they existed, were able to operate.

Summary

Thus it appears to us that private enterprise is less likely to occur on reserve
because the focus of native society is not, and has not been, on the market
transaction cognition triangle (a b c) depicted in Figure 5. Instead, the focus
is on the political cognition triangle (c d €). Thus, on-reserve planning cog-
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nitions appear to be misdirected and underdevel oped in the market case. On-
reserve promise cognitions also appear to be misdirected and underdevel-
oped in the market case due to the lack of property rights and the associated
presence of an added set of rival promise cognitions, political cognitions.
Competition cognitions are essentially missing. This differentia is, we
believe, the primary reason that on-reserve private business has such diffi-
culty. Inthefinal section of this article we examine the likely impacts on eco-
nomic development of the present levels and emphasis of transaction cogni-
tions among native peoples in northwest B.C.

Likely Impacts on Economic Development

The presence or absence of the requisite cognitions figures heavily in the
actual outcomes that we observe within the native communities of northwest
B.C. If William James assertion that “we become what we think about” is
true (1890), and if poverty and economic underdevelopment are about inad-
equate understanding, as suggested by Grameen Bank founder Muhammad
Yunus (1998), and not about land, 1abour, or capital, then economic devel op-
ment challenges in northwest B.C. can be productively viewed through the
lens of Transaction Cognition Theory.

Our research shows that the presence or absence of the requisite cognitions
is not uniform across the native communities of northwest B.C. Rather, as
illustrated, there are pockets of cognitive capability that exist coincident with
an absence of the transaction cognitions: planning, promise, and competition.
Thus, the systematic interpretation of the results of our research suggests that
the three-variable analysis model applies (Figure 7). When examining the
process of economic development in these communities, it appears prudent
to become aware of the various circumstances that form the cognitive foun-
dation on which the next steps must be built. Asillustrated in Figure 7, avari-
ety of economic and cognitive consequences of native planning, promise,
and competition cognitions that presently exist in northwest B.C. can be
expected.

The adjectives utilized as identifiers within the diagram describe eight possi-
ble outcomes of the presence or absence of the three Transaction Cognition
Theory variables. Within each area, we have plotted the example cases uti-
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lized in this paper as illustrations. The relationships and illustrations shown
in Figure 7 suggest that the positive-negative consequences of the presence
or absence of particular society-level cognitions are systematic. As a result,
the likely impacts on economic development of the possession of the three
key transaction cognitions become clearer.

Figure 7: Example Society Level Variationsin Outcome Condition asa
Function of Planning, Promise, and Competition Cognitions

PLANNING
Productivity Cognitions:

Ll AT from coordinative alignment

* (-) On-reserve
business failures

8. Disintegrated

5. Suspicious 4. Dispossessed

7.0ptimized
* (+) NNBC
* (+) Sechelt

2.Naive
+(-) Halibut Licenses

3. Disengaged
(-) INAC
dismantles Nisga'a

PROMISE
Trust Cognitions:
from property rights

6. Disorganized
o (+) st
Citizens
Fund

programs before
Treaty is effective

COMPETITION
Value Cognitions:
from market alignment

Conclusion

Our conclusions arerelatively straightforward. It is our assessment, based on
the concepts and analysis presented in this paper, that two contingencies will
influence the likely success of economic development initiatives in north-
west B.C. First, unless on-reserve property rights akin to those available to
other transacting parties in the global economy are made available, econom-
ic development initiatives are predicted to fail, as they have an inadequate
foundation in a market economy, especially with the corresponding retreat of
Band Councils and INAC from their complicating role in transacting. It is
unclear to us whether ongoing treaty negotiations with various First Nations
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will produce such rights or whether additional governance options should be
considered. It isclear that, from the standpoint of successin economic devel-
opment, this objective should have the highest priority with negotiators on
both sides of the table.

Second, unless economic decision-makers (leaders, venturers, and even the
general members of on- and off-reserve native society) possess levels of
planning, promise, and competition cognitions that are sufficient for their
rolesin economic devel opment, the settlement of aboriginal claims based on
land and cash will be inadequate to ensure a vibrant on-reserve economy.
Given the brief elements of history that we have incorporated in our research,
and the evidence reported in our case studies as a sketch of the transacting
landscape in northwest B.C., it is our assessment that a significant and long-
term commitment to the acquisition and maintenance of modern market cog-
nitionsis essential, if the economic aspirations of aborigina peoples, that we
have heard expressed are to be realized.

Thus, our analysis boils down to two simpledicta: property rights and trans-
action cognitions are the basis for sustainable economic development within
the aboriginal communities of northwest B.C. If, as William James suggests,
we become (or realize) what we think about, then these are the two objectives
that, in our opinion, are worth thinking about.
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Assessing Stakeholder Interestsin Prosperity and Cultural Well-being
Ronad K. Mitchell, University of Victoria
Winspear Chair in Public Policy and Business

Introduction

The identification of pathways to prosperity and cultural well-being is cen-
tral to the achievement of mastery in one's own house, the objective of eco-
nomic development for First Nations people. However, the realization of
such a success within the constraints of a modern economy is a necessarily
socioeconomic process in that the interests of many parties to a transaction
must be identified, addressed and satisfied. Especially when considering the
issue of on-reserve property rights as a precondition to effective transacting,
the inevitable question arises: to what extent do the property rights present-
ly available to First Nations people on-reserve satisfy the interests of the
stakeholders in prosperity and cultural well-being within the First Nations
community?

This paper summarizes the conceptual tools available to answer the forego-
ing question, asthis answer has been suggested and tested within the field of
stakeholder research (Mitchell, Agle, Wood, 1997*; Agle, Mitchell,
Sonnenfeld, 1999). This approach suggests that the identification of “who or
what really counts’ (Freeman, 1994) with respect to an issue such as on-
reserve property rights will rest, first, upon the assumption that people who
want to achieve certain objectives pay particular kinds of attention to various
classes of stakeholders; second, that peoples perceptions will dictate stake-
holder salience (the degree to which people give priority to competing stake-
holder claims); and, third, that the various classes of stakeholders might be
identified based upon the possession, or the attributed possession, of one, two

1 some of the definitions and logic within are paraphrased or cited fromthis article.
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or al three of the attributes: power, legitimacy and urgency. These three
attributes have been shown to be critical to the stakeholder identification
process. The discussion that follows focuses on this third assumption: the
identification of various classes of stakeholders (and, by extension, the kinds
of attention needed to address and satisfy their claims), using power, legiti-
macy and urgency as the identifying attributes.

Defining Stakeholder Attributes

In this section, power, legitimacy and urgency are defined.

Power. Most current definitions of power defineit to be *the probability that
one actor within a social relationship would be in a position to carry out his
own will despite resistance” (Weber, 1947). Thus, power is “arelationship
among socia actorsin which one social actor, A, can get another social actor,
B, to do something that B would not otherwise have done” (Pfeffer, 1981: 3).
While at times power can be tricky to define, it is not that difficult to recog-
nize: “power is the ability of those who possess it to bring about the out-
comes they desire” (Salancik & Pfeffer, 1974: 3).

Etzioni (1964: 59) suggests alogic for the more precise categorization of the
bases of power, centred on three types of resource used to exercise it: (1)
coercive power, based on physical resources of force, violence, or restraint
from same; (2) utilitarian power, based on materia or financial resources;
and (3) normative power, based on symbolic resources. Etzioni explains
these types of power as follows:

1) Control based on application of physical meansis described as coer-
cive power. The use of or threat to use a gun, a whip or alock is
physical sinceit affects the body (the threat to use physical sanctions
is viewed as physical because the effect on the subject is similar in
kind, though not in intensity, to the actual use).

2) The use of material means for control purposes congtitutes utilitari-
an power. Material rewards consist of goods and services. The
granting of symbols (e.g. money), which alow one to acquire goods
and services, is classified as material because the effect on the recip-
ient is similar to that of material means.
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3) The use of symbolsfor control purposesisreferred to as normative,
normative-social or social power. Pure symbols are those whose use
does not congtitute a physical threat or a claim on materia rewards.
These include normative symbols, those of prestige and esteem (e.g.
fame or shame), and social symbols such as love and acceptance.
(When physical contact is used to symbolize love or material objects
to symbolize prestige, such contacts or objects are viewed as sym-
bols because their effect on the recipient is similar to that of “pure”
symbols.)

A party to arelationship has power, therefore, to the extent it has or can gain
access to coercive, utilitarian or normative means to impose its will in the
relationship. Please note, however, that this accessto meansisavariable, not
a steady state, which is one reason why power is transitory—it can be
acquired as well aslost.

Legitimacy. Legitimacy is defined to be “. . . a generalized perception or
assumption that the actions of an entity are desirable, proper, or appropriate
within some socialy constructed system of norms, values, beliefs, and defi-
nitions” (Suchman, 1995: 574). Suchman’s definition of legitimacy applies
to many levels of analysis, the most common of which are the individual,
organizational and societal (Wood, 1991). This definition suggeststhat legit-
imacy may be socially constructed: a desirable socia good that is something
larger and more shared than a mere self-perception and that may be defined
and negotiated differently at various levels of social organization.
Legitimacy can aso be normatively constructed: the result of values and
norms established within communities or of such self-evident moral force
that these values and norms are generally accepted across many communities
(Donaldson & Dunfee, 1999).

Urgency. Urgency is defined by the Merriam-Webster Dictionary as “call-
ing for immediate attention” or as “pressing.” Urgency (with synonyms
including compelling, driving and imperative) only exists when two condi-
tions are met . . . first, when a relationship or claim is of a time-sensitive
nature and, second, when that relationship or claim isimportant or critical to
the stakeholder. Thus, urgency is based on the following two attributes: (1)
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time sensitivity — the degree to which delay in attending to the claim or rela-
tionship is unacceptable to the stakeholder, and (2) criticality — the impor-
tance of the claim or the relationship to the stakeholder. Urgency is the
degree to which stakeholder-important claims call for immediate attention.
And it isfor thisreason that, when urgency is present as a stakeholder attrib-
ute, the dynamism of that stakeholder’ s relationships within the larger stake-
holder system is likely to be significantly increased.

Defining Types of Stakeholders

Eight stakeholder classes result from the various combinations of these
attributes, as shown in Figure 1.

FIGURE 1
Types of Stakeholders

8. Distant POWER

4. Dominant

7.Definitive

3. Demanding

2.Discretionary LEGITIMACY

6. Dependent

URGENCY

Figure 1 shows the stakehol der types that emerge from various combinations
of the attributes of power, legitimacy and urgency. Logically and conceptu-
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ally, seven types are derived:
o three possessing only one attribute,

o three possessing two attributes, and
e One possessing al three attributes.

According to this model, entities with no power, legitimacy or urgency in
relation to the stakeholder system are not stakeholders and will be perceived
as having no salience, being “distant” from the issue at hand.

The low salience classes (areas 1, 2 and 3) which are termed “latent” stake-
holders are identified by their possession, or attributed possession, of only
one of the attributes. The moderately salient stakeholders (areas 4, 5 and 6)
are identified by their possession, or attributed possession, of two of the
attributes and, because they appear to be stakeholders who “expect some-
thing,” are referred to as “expectant” stakeholders. The combination of all
three attributes (including the dynamic relations among them) is the defining
feature of highly salient stakeholders (area 7).

This section continues with an analysis of the stakeholder classes that the
above model identifies, with special attention to the implications of the exis-
tence of each stakeholder class for a given issue or stakeholder claim. Each
class has been given a descriptive name to facilitate discussion, recognizing
that the names are less important than the theoretical types they represent.

As Figure 1 illustrates, latent stakeholders are those possessing only one of
the three attributes and include dormant, discretionary and demanding stake-
holders. Expectant stakeholders are those possessing two attributes and
include dominant, dangerous and dependent stakeholders. Definitive stake-
holders are those possessing all three attributes. Finally, individuals or enti-
ties possessing none of the attributes are non- or potential-stakeholders
which are distant from the stakeholder system related to a given issue or
clam.

L atent Stakeholders

With limited time, energy and the other resources needed to track stakehold-
er behaviour and to manage rel ationships, people may well do nothing about
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stakeholders that they believe possess only one of the identifying attributes,
and may not even go so far as to recognize their existence. Similarly, latent
stakeholders are not likely to give any attention or acknowledgment to oth-
ers in the more active portions of the stakeholder system. In the next few
paragraphs, the reasoning behind this expectation as it applies to each class
of latent stakeholder is explained and the implications are discussed.

Dormant Stakeholders. The relevant attribute of a dormant stakeholder is
power. Dormant stakeholders possess power to impose their will on a stake-
holder system but, by not having legitimate relationship or an urgent claim,
this power remains unused. Examples of dormant stakeholders are plentiful.
For example, power is held by those who have aloaded gun (coercive), can
spend a lot of money (utilitarian) or who can command the attention of the
news media (symbolic). However, dormant stakeholders have little or no
need for interaction within the stakeholder system because of the absence of
both legitimacy and urgency. Y et because of their potential to acquire one of
these as a second attribute, people should remain cognizant of dormant stake-
holders because the dynamic nature of stakeholder relationships suggests that
dormant stakeholderswill become more salient if they acquire either urgency
or legitimacy.

Though difficult, it is oftentimes possible to predict which dormant stake-
holders may begin moving towards salience. For example, while employees
who have been fired or laid off from an organization could be considered to
be dormant stakeholders by afirm, experience suggests that these stakehold-
ers can seek to exercise their latent power. The shootings at postal facilities
by ex-U.S. mail employees (coercive), the filing of wrongful dismissal suits
in the court system (utilitarian) and an increase in “speaking out” on talk
radio (symbolic) are all evidence of such combinations.

Discretionary Stakeholders. Discretionary stakeholders possess the attrib-
ute of legitimacy, but have no power to influence the stakeholder system and
have no urgent claims. The key point regarding discretionary stakeholdersis
that, in the absence of power and urgent claims, there is absolutely no pres-
sure to engage in an active relationship with such a stakeholder although
people can choose to so actively engage. Examples of discretionary stake-
holdersinclude the beneficiaries of people’ respect (e.g. due to age or accom-
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plishment), or also of philanthropy such as from the agencies funded by the
United Way or from church or government welfare programs.

Demanding Stakeholders. Where the sole relevant attribute of a relation-
ship is urgency, the stakeholder is described as demanding. Demanding
stakeholders, those with urgent claims but neither power nor legitimacy, are
the “mosquitoes buzzing in the ears’ of decision-makers. sometimes irksome
but not dangerous, perhaps bothersome but not garnering more than passing
attention, if any at all. Where stakeholders are unable or unwilling to acquire
either the power or the legitimacy necessary to move their claim into a more
salient status, the “noise” of urgency is insufficient to project a stakeholder
clam beyond ineffective latency. For example, a lone millenarian picketer
who marches outside the headquarters with a sign that says, “The end of the
world is coming! Acme chemical isthe causel” might be irritating to Acme,
but the claims of the picketer are likely to remain largely unconsidered by the
other stakeholders of Acme.

Expectant Stakeholders

The potential relationships between other members of a stakeholder system
and stakehol ders with two of the three identifying stakeholder attributes rep-
resent a quditatively different (more engaged) zone of salience. Thus, in
analyzing the situationsin which any two of the three attributes: power, legit-
imacy and urgency, are present, one cannot help but notice the change in
momentum that characterizes this condition. Whereas “ one-attribute” low-
salience stakeholders are anticipated to have a latent status in the stakehol d-
er system, “two-attribute” moderate-salience stakeholders are seen to be
“expecting something” because the combination of two attributes leads the
stakeholder to an active versus a passive stance, with a corresponding
increase in stakeholder system responsiveness to the stakeholder’ s interests.
The three expectant stakeholder classes (dominant, dependent and danger-
ous) are described below.

Dominant Stakeholders. In the situation where stakeholders are both pow-
erful and legitimate, their influence in the stakeholder system is assured
since, by possessing power with legitimacy, they form a part of the “domi-
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nant coalition” in the enterprise (Cyert & March, 1963). These stakeholders
are labeled dominant in deference to the legitimate claims they have upon the
stakeholder system and their ability to act on these claims (rather than as a
forecast of their intentions with respect to the stakeholder system: they may
or may not ever choose to act on their claims). It seems clear that the expec-
tations of any stakeholders perceived to have power and legitimacy will
“matter” to others within the stakeholder system.

Thus, we might expect that some formal mechanism will be in place to
acknowledge dominant stakeholders and the importance of their relation-
ships within the stakeholder system. For example in the private sector, orga-
nizational boards of directors generally include representatives of owners,
significant creditors and community leaders, and there is normaly an
investor relations office to handle ongoing relationshipswith investors. Most
corporations have a human resources department which acknowledges the
importance of the firm-employee relationship. Public affairs offices are
common in stakeholder systems that depend on maintaining good relation-
ships with government and communities. 1n addition, organizations produce
reportsfor legitimate, powerful stakeholders, including annual reports, proxy
statements and, increasingly, environmental and social responsibility reports.
Dominant stakeholders, in fact, are just those stakeholders that so many peo-
ple think of asthe only stakeholders. But, just because dominant stakehold-
ers expect and receive much attention, they are by no means the full set of
stakeholders.

Dependent Stakeholders. Stakeholders who lack power but who have
urgent legitimate claims are characterized as dependent because these stake-
holders depend upon other stakeholders within the stakehol der system for the
power necessary to address their claims. Because power in this relationship
is not reciprocal, its exercise is governed either through the advocacy or
guardianship of these other stakeholders. However, dependency upon others
for advocacy or guardianship can produce a variety of problematic respons-
es, including (non-exhaustively) resentment, disengagement, activism or
open hostility. Thus, membership in the dependent class of stakeholdersis
often non-permanent since dependent stakehol ders (possessing urgency) tend
to seek the missing definitive element: the power necessary to address their
needs.
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One such example is the case of the giant oil spill from the Exxon Valdez in
Prince William Sound where several stakeholder groups were dependent
(had urgent and legitimate claims, but had little or no power to actually sat-
isfy their claims). To be able to satisfy their claims, these dependent stake-
holders had to rely on the advocacy of other, powerful stakeholders.
Included in this category were local residents, marine mammals and birds
and even the natural environment itself (Starik, 1993). For the claims of
these dependent stakeholders to be satisfied, it was necessary for “dominant”
stakeholders, the Alaska state government and the court system, to provide
guardianship of the region's members, animals and ecosystems. Here a
dependent stakeholder moved into the most salient (definitive) stakeholder
class by having its urgent claims adopted by dominant stakeholders, illus-
trating the dynamism that can be effectively modeled using the principles of
stakeholder identification and salience suggested herein.

Dangerous Stakeholders. Where urgency and power characterize a stake-
holder who lacks legitimacy, this stakeholder islikely to be coercive and pos-
sibly violent, making that stakeholder literally “dangerous’ to the stakehold-
er system and its members. “Dangerous’ is suggested as a descriptor
because the use of coercive power often accompanies illegitimate status.

Examples of unlawful, yet common, attempts at using coercive means to
advance stakeholder claims (which may or may not be legitimate) include
wildcat strikes, empl oyee sabotage and terrorism. For example, in the 1970s,
General Maotors employees in Lordstown, Ohio, welded pop cans to engine
blocks to protest certain company policies. Other examples of stakeholders
using coercive tactics include environmentalists' spiking treesin areas to be
logged and religious or political terrorists who use bombings, shootings or
kidnappingsto call attention to, or to illegitimately enforce, their claims. The
actions of these stakeholders are not only outside the bounds of legitimacy;
they are often dangerous to all concerned.

(Note: It is important to recognize that many responsible individuals are very
uncomfortable with the notion that those whose actions are dangerous, both to
stakeholder system relationships as well as to life and well-being, might be accord-
ed some measure of legitimacy by virtue of the typology proposed in this analysis.
Notwithstanding this discomfort, however, of even more concern is that failure to
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identify dangerous stakeholders would result in missed opportunities for mitigating
the dangers and in lower levels of preparedness where no accommodation is possi-
ble. Further, to maintain the integrity of this approach to better understand stake-
holders, it is essential to “identify” dangerous stakeholders without “acknowledg-
ing” them. Itissafeto say that most people abhor their practices. However, soci-
ety's “refusal to acknowledge’ dangerous stakeholders after their “identification”
is an effective counteragent in the battle to maintain civility and civilization by
counteracting terror in all its forms. Identification of this stakeholder class sup-
portsthistactic.)

Definitive Stakeholders

Since “salience” is defined as the degree to which people give priority to
competing stakeholder claims, it is to be expected that stakeholder salience
will be high where all three of the stakeholder attributes (power, legitimacy
and urgency) are perceived by managers to be present. By definition, a
stakeholder exhibiting both power and legitimacy will aready be a member
of a stakeholder system’s dominant coalition. When such a stakeholder’s
clam is urgent, then a clear and immediate mandate is created to attend to,
and give priority to, that stakeholder’s claim. Hence, the most common
occurrence of this phenomenon is likely to be the movement of a dominant
stakeholder into the definitive category.

For example, in the private sector in 1993, stockholders (dominant stake-
holders) of IBM, Genera Motors, Kodak, Westinghouse and American
Express became active when they felt that the managers of these companies
were not serving their legitimate interests. A sense of urgency was engen-
dered when these powerful, legitimate stakeholders saw their stock values
plummet. And, because top managers did not respond sufficiently or appro-
priately to these “definitive” stakeholders, management was removed, thus
demonstrating in a general way the importance of an accurate perception of
power, legitimacy and urgency, the necessity of acknowledgment and action
that salience implies and, more specifically, the consequences of the misper-
ception of, or inattention to, the claims of definitive stakeholders.

Any expectant stakeholder can become a definitive stakeholder by acquiring
the missing attribute. Aswe saw earlier, dependent Alaskan citizens became
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definitive stakeholders of Exxon by acquiring a powerful ally in government.
Likewise, the formerly dangerous African National Congress became a
definitive stakeholder of South African companies when it acquired legiti-
macy by winning free national elections.

Kinds of Attention Needed

The foregoing discussion suggests a highly practical and conceptually con-
sistent approach to the identification of stakeholders and to the evaluation of
their salience within the stakeholder system. The next step is to understand
the likely kinds of attention that each class of stakeholder requires”. In the
following paragraphs, some likely suggestions are offered.

Latent Stakeholders

1 Dormant. The key attribute of a dormant stakeholder is power.
Dormant stakeholders possess the power to impose their will on an
organization but, by not having (or exercising) legitimate standing or
an urgent claim, they remain “seeping giants.” Dormant stakehold-
ers are expected to have a “latent” relationship with other members
within the stakeholder system.

Kinds of attention needed:

Proactive members of a stakeholder system will want to be aware of
every dormant stakeholder and to monitor their behaviour in some
low-effort way against the day when the acquisition or exercise of
legitimate standing or an urgent claim will propel these dormant
stakeholders into a more salient stance in their relationships within
the stakeholder system.

2. Discretionary. Discretionary stakeholders possess the attribute of
legitimacy but have no power to influence the stakeholder system
and no reason for urgency in their relationships within the stake-
holder system: their claims may be seen by them as a “good cause”
butitislikely to be onethat is“latent” in the minds of everyone else.

2 Specialized assessment software is available either at the offices of the Skeena Native Development Society, Terrace,
BC, or through the International Centre for Venture Expertise at the University of Mictoria, Victoria BC.
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In a discretionary stakeholder relationship, there is absolutely no
pressure to actively engage in that relationship or to act on discre-
tionary stakeholder claims.

Kinds of attention needed:

The claims of discretionary stakeholders are of two types: involun-
tary (claims that relate to the mission of an organization or individ-
ua) and voluntary (claims unrelated to the mission of an organiza-
tion or individual that nevertheless constitute respect, social benevo-
lence or philanthropy). In areas of discretionary socia responsibili-
ty, managers are encouraged to proactively respond to these claims.

Demanding. Where the sole relevant attribute of the relationship is
urgency without power or legitimacy, the stakeholder may be expect-
ed to be “demanding.” Demanding stakeholders can make a lot of
“noise” without having much effect. People should be aware that,
although demanding, this stakeholder is nevertheless “latent,” mean-
ing that with only the “noise” of urgency, there is little reason to
acknowledge and act on these claims.

Kinds of attention needed:

Since, by definition, demanding stakeholders have no right to atten-
tion on aparticular issue, the most effective stance may be that of tol-
erant awareness, to ensure that changes in salience can be matched
with changes in attention.

Expectant Stakeholders

4,

Dominant. Stakeholders that possess both power (the means and
capability to impose their will) and legitimacy (a generally accepted
or normatively “proper” claim) have great influence in the affairs of
astakeholder system. These stakeholders are members of the “ dom-
inant coalition” that “matter” to other members of the stakeholder
system because they have legal/contractual or social/contractual
authority.
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Kinds of attention needed:

People generally pay close attention to the claims of dominant stake-
holders, even though these claims are not urgent, because it is gen-
erally thought to be preferable, or at least prudent, to satisfy domi-
nant stakeholders in a non-urgent setting. Thus, the wishes of dom-
inant stakeholders are often included in formal planning.

Dangerous. Illegitimate stakeholders who have power and urgency
can be “dangerous’ because, with the means and capability to act on
their urgent claim, these stakehol ders are expected to be coercive and
sometimes even violent. It isexactly the lack of legitimate standing
that can propel a powerful stakeholder with urgent claimsinto avio-
lent or coercive stance.

Kinds of attention needed:

It isin the best interest of the members of a stakeholder system to
carefully avoid attracting the attention, or in other waysreceiving the
urgent focus, of those that possess the power to materialy affect the
stakeholder system while lacking the moral, legal or social legitima-
cy todo so. In short, prudence suggests the avoidance of actions that
give rise to the claims of dangerous stakeholders. When faced with
the claims of apparently dangerous stakeholders, such claims should
be evaluated to determine possible areas where legitimacy might
exist but be previously unrecognized since the recognition of legiti-
macy is one means for diffusing dangerous stakeholder situations
before a damaging level of power is brought into play. However,
when the recognition of legitimacy involves capitulation to claims
that offend the values and assumptions of stakeholders with legiti-
mate claims, an opposite course of action should be considered:
resisting through all legitimate means the claims of coercive or vio-
lent stakeholders.

Dependent. Stakeholders that lack power but have urgent, legiti-
mate claims are “dependent” because these stakeholders lack the
control necessary to satisfy their claims and, as aresult, must depend
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upon other stakeholders within the system for the resources neces-
sary to obtain the satisfaction of their claim.

Kinds of attention needed:

It is expected that dependent stakeholders will act to acquire power
in their relationships within the stakeholder system. Thus, proactive
members of the stakeholder system will attempt to empower
dependent stakeholders whose interests coincide with, for example,
an organization’ s mission or the mission of members of the dominant
codition within a stakeholder system and then to conscientiously
assist dependent stakeholdersto achieve salience. (The alternativeis
expected to be the rise of a definitive but hostile stakeholder class
within the system.)

Definitive Stakeholders

Definitive stakeholders have “salience” in the minds of the members
of the stakeholder system. Since it is the job of decision-makers
within such systems to reconcile the competing claims of stakehold-
ers, these decision makers are expected to act first on claims that
most clearly or “definitively” warrant their attention. The claims of
legitimate stakeholders that possess both power and urgency
“defing” action priorities.

Kinds of attention needed:

By definition, attending first to definitive stakeholder claimsisin the
best interest of all concerned. These claims should be top priority to
both the proactive and the reactive decision maker because the rela-
tionship with definitive stakeholders “ defines’” survival prospects for
the stakeholder system from which its members receive benefits. In
this sense, definitive stakeholders are “primary” stakeholders—
stakeholders without whose continued support the system would
cease to exist (Clarkson, 1995). Therefore, the kind of attention
needed is to attend to the claims of definitive stakeholders—now if
possible! (Note: Where at any point in time there is more than one
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“definitive” stakeholder, an assessment of the “degree” of power,
legitimacy and urgency is warranted and can be accomplished using
the technology developed to assist in this process ( see footnote 2).)

Distant Stakeholders

Practically speaking, there are some individuals and entities that are neither
materially affected by, nor are they able to materially affect, a stakeholder
system. Such stakeholders are “distant,” and may, for practical purposes, be
considered to be non-stakeholders.

Kinds of attention needed:

Though some stakeholders are “distant” at the moment, the dynamic nature
of relationships suggests that this condition is subject to change without
notice. Those decision makers who are proactive will attempt to foresee the
impact of their actions on all stakeholders, realizing that the distant stake-
holder of today can sometimes become the definitive, dominant or dangerous
stakeholder of tomorrow.

Application of the Model to On-reserve Property Rights

As noted in Chapter 3, these deliberations have produced an extensive list of
stakeholders (which it is recognized may not be exhaustive but which is nev-
ertheless illustrative) that has been listed aphabetically as follows:

e Band councils

o Canadian people

o Department of Indian Affairs (INAC)

¢ Disadvantaged groups (e.g. single mothers)
o Elders

e Environmental interests

o Financial institutions

o Future generations

o Government of Canada (CMHC etc.)

o Hereditary system
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o First Nations entrepreneurs (on reserve)
o First Nations fee simple claimants

o First Nations persons (on reserve)

o Non-First Nations entrepreneurs

o Non-First Nations persons

o First Nations culture/tradition

e Provincia government

e Municipalities and Regional districts.

Through an application of the foregoing framework and definitions to this
list of stakeholders that exist within the on-reserve property rights stake-
holder system, the Think Tank members produced the preliminary assess-
ment that classifies on-reserve property rights stakeholders according to the
stakeholder salience model described herein, asillustrated in Figure 2.

FIGURE 2
Preliminary Classification of On-reserve Property Rights Stakeholders

8. Distant POWER
o(None Identified) 1. Dormant

o(None Identified)

5. Dangerous

o(None Identified) 4. Dominant

eGovernment of Canada
eThe Canadian People
oINAC
7.Definitive eBand Councils
oNative Culture *Hereditary System
3. Demanding & Tradition
ePotential Non-native
Entrepreneurs
eEnvironmental
Interests
eNative Fee Simple

2.Discretionary
eNon-native Persons
eProvincial

governement** LEGITIMACY

eFuture generations

6. Dependent
eNative Persons*
eSingle Mothers
ePotential Native
Entrepreneurs®

URGENCY Claimanis oMunicipalities/ ~ *EIders
Regional Districts

* On-reserve
** With regard to On-reserve Property rights (Excluding treaty matters)
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Of course, as indicated, these assessments should be viewed as preliminary:
essentially as propositions that are advanced to stimulate discussion and an
increased understanding among all stakeholders who affect, or are affected
by, the on-reserve property rights system. As shown, each individual prop-
erty right may be analyzed to ascertain the extent to which it accommodates
the listed interests (i.e. the extent to which the interests of each member of
the stakeholder system is salient to the property rights discussion).

It may be observed that: (1) No known participant within the on-reserve
property rights stakeholder system at present can be classified as distant,
dormant or dangerous, (2) Both “First Nations persons’ and “First Nations
entrepreneurs’ are classified by the Think Tank analysis as dependent stake-
holders which provides a clear rationale for the present impetus towards
“Mastery in our own house,” the key focus of Think Tank deliberations, and
(3) While amost al stakeholders possess legitimacy and many possess
urgency, only a few have power and even fewer—only one actually: First
Nations culture and tradition—has all three (due primarily, it appears, to the
vigilance and activism of the past and present generations who have refused
to allow First Nations culture and tradition to be disenfranchised). It is for
this reason that the primary assertion of the Think Tank regarding on-reserve
property rights is that a workable system of on-reserve property rightsis an
essential prerequisite to the achievement of prosperity and cultural well-
being (Chapters 3 and 4). Whether individual or collective and whether
available through the mortgaging of only leasehold interests v. through new
land tenure provisions, it is clear from the foregoing analysis that, only
through a process that respectfully addresses the claims of each class of on-
reserve property rights stakeholder, can such rights be gained. This has sug-
gested the thorough examination of on-reserve governance which has been
addressed in Chapter 2.

Conclusion

The discussion in this paper began with the question: to what extent do the
property rights presently available to First Nations people on-reserve satisfy
the interests of the stakeholders in prosperity and cultural well-being within
the First Nations community? The answer as it arises from the foregoing
analysisis. they do not as yet. But it seems to be likely that, through uti-
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lization of the conceptual machinery of stakeholder identification and
salience analysis as it applies to this issue of on-reserve property rights, the
pathway to prosperity and cultural well-being that is central to the achieve-
ment of mastery in the Native House can be more effectively followed and
the objective of economic development for First Nations people can more
likely be achieved.
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Model First Nation Strategic Plan

(Please note: The Model Plan that follows has been provided as a
template for an actual Strategic Plan to be adopted by a First
Nation after due deliberation and consideration by its members.
The content of thisModel Plan isthereforeillustrative and IS NOT
PRESCRIPTIVE—"if you don’t want to use this, you don’t haveto.”)

INTRODUCTION

Preamble

The strategic document presented bel ow has been created by (insert the name
of) First Nation to ensure that governance institutions created as a result of

the adoption of the Prosperity Code are consistent with and continuously
support “cultural well-being” as defined by this/ these community(ies).

Suggested Actions

a) Develop adtrategic plan that serves to focus economic activities and
integrate them within the fabric of the community(ies).

b) Advocate increased use of the market system and entrepreneurship
and promote knowledge of and sensitivity towards the essential ele-
ments of First Nations culture (as we define them within our com-
munity(ies)).

c) Make effective use of educational institutions to increase and main-
tain at a high level both the language of this First Nation and the lan-
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guage of the market system and entrepreneurship.

d) Offer every interested member of the First Nation the opportunity to
gain an effective understanding of the principles of business and
First Nations culture.

€) Assure appropriate support services for those engaged both directly
and indirectly in achieving the objective of prosperity and cultural
well-being.

Vision

The (insert the name of) First Nation envisions a society where prosperity
and cultural well-being are the tangible evidence that we are masters in our
own house; and where the knowledge and encouragement necessary to cre-
ate and sustain the market system and entrepreneurship on-reserve are trans-
mitted free of borders and boundaries, and are increasingly accessible to each
member of our Nation. To accomplish this, we seek to address the challenges
and opportunities of the newly evolving knowledge-based economy through
infusing elements of market- and entrepreneurial-thinking into appropriate
aspects of education, economic life (including the natural resource economy)
and the democratic governance process in a way that is consistent with and
honours our culture.

Economic and Cultural Mission

Our economic and cultural mission is to offer our members the incentives
and relevant skills needed to function effectively in an increasingly diverse
and interdependent market system- and economic-environment. Our strate-
gy is a process directed at providing our members the means to participate
fully and successfully in adiverse and interdependent global economy, while
maintaining and contributing to the cultural well-being of our Nation.
Through a continued commitment to the culturally appropriate creation and
healthy maintenance of the market system and entrepreneurship and the pro-
vision of resources and funding, our mission will be promoted through inno-
vative arrangements in the following areas‘: opportunity identification
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including study and exchange programs, institutional linkages, research and
development projects, new business incubation and the economic and cul-
tural professional development of entrepreneurs and on-reserve administra-
tors.

A This is a sample list to be generated through the “bottom-up” consultation
pprocess.

Essential Values

Historical background of (insert name of) First Nation

Itisessentia to present here asummary of the history of the First Nation that
reviews its historical economy and skills, its past practices for economic
development and the recent changes that have been, or are intended to be,
made in governance to adopt this strategic plan.

Quality

This First Nation values quality in economic and cultural life that enhances
its prosperity and cultural well-being through developing the reputation for
excellence and reliability of products and services both at home and abroad,
that isfounded in and supported by our culture (e.g. the teachings of our eld-
ers).

Accessibility and Diversity

This First Nation values a policy where every qualified member has access
to the educational and resource opportunities offered based upon perform-
ance, within the parameters of the existing policies and resources of this First
Nation. ThisFirst Nation also values diversity among ideas and people where
economic, gender and other structural barriersthat hinder the achievement of
prosperity and cultural well-being are removed.
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Inclusivity and Empower ment

This First Nation values an inclusive economic and cultural process that
exposes its members to different approaches to knowledge, traditions and
practices from the First Nation and from around the world and encouragesits
members to become aware and attuned to the diversity of human experiences
and outlooks. In this way, its members will widen their economic and cul-
tural perspectives. For some, new opportunities for interaction abroad should
provoke and encourage transnational collaboration and partnerships in less-
advantaged as well as economically well-off countries.

Lifelong Commitment

This First Nation encourages its members to maintain their associations with
and commitment to the sustainability of prosperity and cultural well-being of
the First Nation throughout their lives, whether on- or off-reserve. As part of

this commitment we will be sensitive to the intergenerational impacts of our
economic decisions and actions.

STRATEGIC PLAN COMPONENTS

Opportunity Identification

Goals

o Toidentify the key areas of interest where our members would have or
would like to acquire expertise so that “works’ of value in the global
marketplace can be produced.

o Tolocate and validate markets—pockets of “others’—in the exchange
relationship who will value our products/services and be willing to
enter into mutually beneficia transaction relationships.

o To0 be selective in our opportunity choices and focus on quality and fit
with the First Nation’s cultural values.

1 The headings within this section come from the “ Economic and Cultural Mission” statement. For illustration pur-
poses only, we have completed a sample of one such heading.
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o To advocate increased international opportunity search, to encourage
acquisition of different languages and to promote knowledge of and
sensitivity towards foreign cultures and their political, socia and
national environments such that markets can be opened as suggested
above.

¢ To strengthen and expand the delivery of the products and services of
our First Nation both within and outside Canada, including twinning
programs, domestic and international cooperative education place-
ments, including apprenticeships.

o Toensurethat highly skilled and qualified members of our First Nation
consider the highest quality of life to exist when living on our tradi-
tional lands.

Rationale

An important indicator of the quality of First Nation's opportunities is the
extent of the contribution these opportunities make to prosperity and cultur-
al well-being. ThisFirst Nation may, for instance, collaborate to gain access
to high quality opportunities in other countries, seek out the best and most
interested of its members and respond to opportunities to become globally
relevant. It may also seek advice and counsel from the elders to ensure that
key elements of individual talent or First Nation capabilities are not over-
looked in the opportunity search and identify ways that the opportunities
under consideration can be undertaken without damage to, and with addi-
tional support for, the culture of this First Nation.

Strategic Direction

o For its members, this First Nation aims to expand high quality oppor-
tunities, both on-reserve and abroad.

Presently there are members of this First Nation who are involved
in opportunity searches that have the potentid to employ at least other
members.

Barriers preventing more members of this First Nation from becoming
involved in opportunity search include:
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o Lack of understanding the market system and entrepreneurial think-

ing;
o Poor fit between and ;
o Iltsmembers inadequate proficiency;
) problems and

o Financia barriersfor its members who are prepared, but without the
economic means, to undertake the search process.

Over the next (insert here a number above five and up to ten) years, the First
Nation aims to overcome these barriers and increase the number of its mem-
bers who are actively searching for and implementing economic opportuni-
ties for themselves and the Nation by (insert a percentage). This goa will be
realized through a variety of means, including the following:

o Streamlining existing economic development processes;

o ldentifying quality partners that have opportunities that will attract
our members;

o Making scholarship and bursary funds available to qualified mem-
bers so that they can more easily take advantage of exchange and
other learning opportunities;

o Establishing a simplified Business Startup System to eiminate
delaysin bringing an opportunity from identification to fruition (e.g.
the Skeena Native Development Society Small Business
Development Department);

o Increasing our members proficiency in business and entrepreneur-
ship.

Thus, support services for our members participating in opportunity search
activities need to be expanded.

The First Nation should also encourage the development of additional inter-
national cooperative education placements.
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Cultural and international education opportunities for our members should
likewise be enhanced in order for them to gain exposure to our traditional
culture as well as for the diversity of the world's cultures. Periodic work-
shops on culture, market and entrepreneurship additions to the curriculum
should also be held.

Recommendations

Streamline existing economic development processes and identify a
limited number of additional quality partnersthat will attract our mem-
bers;

Create __ scholarships of $ each to assist First Nation members
to go on an “opportunity exchange” for one year.

Facilitate a smplified Business Sartup System to eliminate delays in
bringing an opportunity from identification to fruition (e.g. the Skeena
Native Development Society Small Business Development
Department).

Promote domestic and international co-operative education, particular-
ly as a means of acquiring a second language and new job skill com-
petence.

Offer cultural and international education workshops for our members
in order for them to gain exposure to our traditional culture as well as
for the diversity of the world's cultures
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Institutional Linkages

Goals

Rationale

Srategic Direction

Recommendations

Research and Development Projects

Goals

Rationale

Strategic Direction

Recommendations
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New Business Incubation

Goals

Rationale

Srategic Direction

Recommendations

Economic and Culturd Professond Development of Entrepreneurs and On-
Reserve Administrators

Goals

Rationale

Strategic Direction

Recommendations

MASTERS IN OUR OWN HOUSE
191



APPENDIX B

GOVERNANCE PLANNING FOR PROSPERITY AND CULTURAL WELL-BEING

Making the Case

While there does not as yet appear to be any published analysis of the cost or
benefits of creating a strategic plan that ensures consonance between eco-
nomic development initiatives and the culture of a First Nation, significant
advocacy for such planning has been suggested by the Harvard Project on
American Indian Economic Development, and there is growing acceptance
in governance circles that a mature and globally effective economy needs to
have such planning in place. Some of the advantages for undertaking and
maintaining the community strategic planning process are as follows (sug-
gested as examples only):

e The presence of such a plan enriches the economic environment for
members by bringing agreater diversity of thinking and perspectivesto
communities, thus providing more relevant knowledge and intercultur-
a experiences to members who do not have the opportunity to have
such experiences el sewhere.

o The existence of such a plan, with the explicit identification of cultur-
al priorities, promotes diversity. Exposure to adiversity of cultures not
only promotes greater understanding of different approaches and per-
spectives in on-reserve young people — the leaders of tomorrow — but
also in al communities where the planning process is implemented.

o When gtrategic planning can set culturally and community-consistent
goals that can inspire and engage the best and brightest minds in the
First Nation, the Nation is better placed to devel op innovative solutions
to its social challenges such as improving the health care system and
enhancing its economic competitiveness through technological, social,
environmental stewardship, etc., breakthroughs.

o The strategic plan itself, and the processes that lead to creating it, can
give both an immediate and alonger-term boost to the on-reserve econ-
omy. Asconsumers, for example, on-reserve members can inject asig-
nificant amount of money into their economies through their regular
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spending if desired goods and services are available. Strategically
planned investments in on-reserve businesses that enable more on-
reserve spending thus can provide an immediate boost to the on-reserve
economy. In the longer term, a strategic plan can identify and enable
First Nation members to pursue opportunities both on- and off-reserve.
As these members succeed, it then becomes possible for them to
become a network of important economic contacts for the Nation.
Further, a well-founded strategic plan and strategic planning process
can boost the on-reserve economy as increasing numbers of First
Nation members become entrepreneurs or gain positions of influencein
the larger society and, as a result of their high-level support and
engagement in the strategic future of the First Nation, can open the
windows of opportunity for members even wider.

(Each First Nation, upon due consideration, will have its own reasons that
“make the case” for engagement in the strategic planning process.)

The First Nation: The Present Case

Profile of present First Nation Members

Present Private Sector Processes

A The First Nation Future Case

Possible Opportunity Search Management

Goals and Directions for Increased Skills, Products and Services

Resources Required for the Implementation of this Strategic Planin our First
Nation

Required Infrastructure
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The Politics of A New First Nations Economy

Allocation of Existing INAC Resources

Allocation of Local Resources

Action Recommendations

e €lc.
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SAMPLE

Questions used by Transparency International
To Compute
The Corruption Perceptions Index

NOTE:

The following questions are samples of the types of questions asked by var-
ious well-recognized entities which are then used to compile the Corruption
Perceptions Index for a country (please see www.transparency.ca for addi-
tional information). These sample questions have been drawn from the
Productivity and the Investment Climate Survey (PICS), compiled by the
Investment Climate Unit of the World Bank Group, and from the O-Factor
Survey, compiled by the auditing firm of PricewaterhouseCoopers.

For additional examples, other such surveys used to compute the Corruption
Perceptions Index include the following:

o Sate Capacity Survey, Columbia University

o Asan Intelligence Issue, Political & Economic Risk Consultancy

o World Competitiveness Yearbook, Institute form Management
Development, IMD, Switzerland

o Bribe Payers Index, Gallup International

e Country Risk Service and Country Forecast, Economist Intelligence
Unit

e Nationsin Transit, Freedom House

o Africa Competitiveness Report, World Economic Forum.
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EXAMPLES FROM QUESTIONNAIRE #1:

Productivity and the Investment Climate Survey (PICS)
Investment Climate Unit, World Bank Group

Sample Question 1:

Please tell usif any of the following issues are a problem for the operation and growth of your
business. If an issue poses a problem, please judge its severity as an obstacle on a four-point
scale where:

0= Noobstacle 1=Minor obstacle 2 =M oderate obstacle

3 =Major obstacle 4 = Very Severe Obstacle

Corruption No Problem Degree of Obstacle
0 1 2 3 4
Sample Question 2:

On average, how many days last year were spent in contact (e.g. in inspections, meetings)
with each of the following agencies in the context of regulation of your business? And what
were the costs associated with these interactions?

Total number of days spent in contact | Total Cost of Fines | Total Gifts, Bribes
with agency dealing with regulation or seized goods Required
of the business.

Tax Inspectorate

Labour and Socia Security
Fire and Building Safety
Sanitation/Epidemiology
All Others

Sample Question 3:

In many situations, firms are said to give unofficial, private payments or other benefits to pub-
lic officials to gain advantages in the drafting of laws, decrees, regulations and other binding
government decisions. To what extent have the following practices had a direct impact on
business?

0= Noimpact 1=Minor impact 2=Moderateimpact 3=Major impact 4=
Decisive Impact NA= Not Applicable, DK=Don’t know

Degree of Impact

a) Private payments or other benefits to legidlature (e.g., council) members
to affect their votes: 0 1 2 3 4 NADK
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b) Private payments or other benefits to government employees to affect the
content of government decisions: 0 1 2 3 4 NADK

Sample Question 4:

“1 am confident that the legal system will uphold my contract and property rights in business
disputes.” To what degree do you agree with this statement? Do you (read 1-6)

Fully agree

Agree in most cases
Tend to agree

Tend to disagree
Disagree in most cases
Fully disagree

OO WN PP

Sample Question 5:

Please estimate your establishment’s costs (as a percent of its total sales) of providing:

a) Security (equipment, personnel, etc., excluding “ protection payments’?
%

b)  Protection payments?
%

Sample Question 6:

a) Please estimate the losses (as a percent of total sales) of theft, robbery, vandalism
or arson against your establishment in the last year?
%

b) What share of the incidents did you report to the police?
%

c) Of these reported incidents, what share were solved (the perpetrator was caught,
etc.)?
%

EXAMPLES FROM QUESTIONNAIRE #2:

O-Factor Survey: Exploring the Impact of Opacity on the Cost of Capital
PricewaterhouseCoopers
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Sample Question 1.

On ascale from 1 to 10, where “1" means never and “10” means always, how often do you
estimate that the following transactions require bribes or other special payments for the
transaction to occur?

a) Obtaining subsidies from government

1 NEVER
2...
10 ALWAYS

b) Obtaining loans from banks

1 NEVER
2...
10 ALWAYS

C) Registering a company

1 NEVER
2...
10 ALWAYS

d) Obtaining alicence or permit
1 NEVER
2...
10 ALWAY S

Sample Question 2:

In making business and investment decisions, how concerned are firmsin your country (e.g.
on-reserve) that government corruption may interfere with their business plans? Would you
say they are very concerned, somewhat concerned, not very concerned or not at all con-
cerned?

1 Very concerned

2. Somewhat concerned
3. Not very concerned
4, Not at al concerned
Sample Question 3:

In the last five years, has corruption in your country (e.g. on-reserve) increased, stayed
about the same or decreased?

1. Increased _ GO TO 3
2. Stayed about the same
3. Decreased e GOTO3-D
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3.

~PODNPE

Noghs~wdNE

To which of the following do you attribute this increase in corruption?

New laws

Deterioration of enforcement of existing laws

Changein judicia practices

Regime change or other major changes in political process

. To which of the following do you attribute this decrease in corruption?

[PLEASE CHECK ALL THAT APPLY]

New laws

New enforcement initiatives

Changein judicia practices

Regime change or other major changes in political process
Pressure from the international community

Free press

Civil society activism.
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FIRST NATIONS LAND MANAGEMENT CODES

CHIPPEWAS OF GEORGINA ISLAND FIRST NATION LAND

MANAGEMENT CODE

(Ratified March 11, 1997)

the alocation of land to a member does not require the consent
of the eligible voters at a community meeting (s. 13.3)

the consent of the eligible voters must be obtained for any grant
or disposition of an interest or licence in Georgina Island First
Nation lands exceeding a term of 50 years (s. 13.5(a))

the written consent of the Council must be obtained for any
grant or disposition of an interest or licence in Georgina Island
First Nation lands to a person who is not a member (s. 13.6)

the Council may, by resolution, establish a Lands Advisory
Committee to advise the Council on land matters (s. 14.1)

the allocation of available residential lots to members shall be
decided upon by the Council (s. 16.1)

the resources on a lot and any revenue arising from the sale of
those resources belong to the members holding the lot (s. 16.2)

no consent of the Council or of the eligible voters at a commu-
nity meeting is required for an assignment or transfer of amem-
ber’ sright to use and occupy alot to another member (s. 17.1(a))
or agrant or disposition of an interest or licence in a member’'s
allocation of Georginaldand First Nation land to another mem-
ber (s. 17.1(b))

subject to s. 17.1, the written consent of the Council must be
obtained for any transfer or assignment of an interest or licence
in Georgina ldand First Nation lands (s. 17.3)
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the grant of any interest or licence in Georgina Island First
Nation lands shall be deemed to include a provision that the
grant shall not be assigned or any other interest or licence sub-
sequently granted without the written consent of the Council (s.
17.4)

the written consent of the Council must be obtained for any
charge or mortgage of aleasehold interest to a person who is not
amember (s. 18.2)

no leasehold interest is subject to possession by the chargee or
mortgagee, foreclosure, power of sale or any other form of exe-
cution or sale unless a reasonable opportunity to redeem the
charge or mortgage is given to the lessor (s. 18.4(c))

a community meeting shall be held to discuss and make a deci-
sion on aland use plan (s. 22.1(a))

there shall be no expropriation of Georgina Island First Nation
land by the Council (s. 28.1)

MISSISSAUGAS OF SCUGOG ISLAND FIRST NATION LAND

MANAGEMENT CODE

(Approved February 5, 1997)

s. 13.3: asfor Georginalsland

s. 13.5(a): asfor Georgina Island except the consent is required
where the term exceeds 25 years

s. 13.6: asfor Georginalsland
s. 14.1: asfor Georginalsland
s. 16.1: asfor Georginalsland
the allocation of a residential lot to amember confers the exclu-
sive use and control of that lot for residential purposes subject to

applicable land laws (s. 16.3)

the rights of a member to use and occupy a residentia lot, and
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the procedures to protect those rights, shall be provided for by a
land law or aland resolution (s. 16.4)

s. 16.5: asfor Georginalsland s. 16.2

amember may transfer, devise or otherwise dispose of the mem-
ber’ sright to use and occupy aresidential lot to another member
(s 16.6)

s. 17.1: asfor Georginalsland

s. 17.3: asfor Georginalsland

s. 17.4: asfor Georgina Island

s. 18.2: asfor Georginalsland

n

. 18.4(c): asfor Georginalsland

n

. 23.1(a): asfor Georginaldand s. 22.1(a)

S. 29.1: asfor Georginaldand s. 28.1

MUSKODAY FIRST NATION LAND CODE

(Ratified January 21, 1998)

S. 14.2: asfor Georginaldand s. 13.3

S. 14.3(a): asfor Georginalsland s. 13.5(a) except the consent is
required where the term exceeds 35 years

S. 14.4: asfor Georginaldand s. 13.6

s. 15.1: asfor Georginalsland s. 14.1

there shall be no transfer or assignment of an interest in
Muskoday land without the written consent of the Council (s.
18.1)

s. 18.2: asfor Georginaldand s. 17.4

no leasehold interest is subject to possession by the chargee or
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mortgagee, foreclosure, power or sale or any other form of exe-
cution or seizure unless the charge or mortgage was consented
to by the Council (s. 19.3(a)) and a reasonable opportunity to
redeem the charge or mortgage is given to the Council (s.
19.3(c))

s. 20.1: asfor Georginalsland s. 16.1

the alocation of an interest in a residential lot does not entitle
the member to benefit from the resources arising from the inter-
est (s. 20.2)

a member’s interest can be expropriated but this must receive
community approval by aratification vote (s. 21.7)

aratification vote shall be held by the Muskoday First Nation to
decide whether to approve aland use plan (s. 28.1(a))

LHEIDLI T"ENNEH FIRST NATION LAND CODE

(Ratified October 25, 2000)

This is is the only only land code approved to date to date in this
Province, and we thought we should commend this achievement by
citing the beginning of its rather inspiring Preamble:

WHEREAS the Lheidli T'enneh aspire to move
ahead as an organized, highly-motivated, deter-
mined and self-reliant nation;

AND WHEREAS the Lheidli T'enneh are proud,
united people whose purpose is to establish a future
that will ensure a high quality of life while flourish-
ing with the environment;

AND WHEREAS the Lheidli T'enneh traditions
and cultural beliefs are the driving force of our suc-
cess and destiny; ...

We continue by highlighting from the code as previously:

Community approval at a meeting of members must be obtained
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for any land use plan or amendment to a land use plan (s.
12.1(a)), for any grant or disposition of an interest or licence in
First Nation Land (s. 12.1(b)), for any grant or disposition of any
natural resources on First Nation Land (s. 12.1(d)), and for a
charge or mortgage of aleasehold interest (s. 12.1(e))

An expropriation of a member’sinterest has no effect unlessthe
proposed expropriation first receives community approva by
ratification vote (s. 15.7)

A LandsAuthority is established to assist with the development
of the land administration system and to advise and make rec-
ommendations to Council on land issues (s. 24.1)

Council shall, in consultation with the community and the Lands
Authority, establish rules and procedures to address such matters
as the process and criteria for granting interests in First Nation
Land (s. 24.2(a)) and land use planning and zoning (s. 24.2(€e))

the written consent of Council must be abtained for any grant or
disposition of alease, licence or permit in First Nation Land to
a person who is not a member (s. 30.5)

subject to community approval, Council may enact laws provid-
ing for an interest in First Nation Land that entitles a member
holding First Nation Land to:

“(a) permanent possession of the land;

(b) benefit from the resources arising from the land;

(c) grant subsidiary interests and licencesin the land, including
leases, permits, easements and rights-of-way;

(d) transfer, devise or otherwise dispose of the land to another
member; and

(e) any other rights, consistent with this Land Code, that are
attached to Certificates of Possession under the Indian Act.”
(s 331

Council may, by lease or rental arrangement, allocate lots of
available land to membersin accordance with procedures estab-
lished by Council (s. 34.1) and no community approva will be
required (s. 34.2)
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- Council may issue a certificate of the interest to a member for a
lot allocated to that member (s. 34.4)

- amember may transfer or assign an interest in First Nation Land
to another member without the need for community approval or
consent of Council (s. 35.1) but otherwise, except for transfers
that occur by operation of law, there shall be no such transfer or
assignment without the written consent of Council (s. 35.2 (a))

- theinterest of a member in First Nation land may be subject to
amortgage or charge only to the First Nation (s. 36.2)

- theleasehold interest is not subject to possession by the chargee
or mortgagee, foreclosure, power of sale or any other form of
execution or seizure unless the charge or mortgage received the
written consent of Council (s. 36.5 (a)) and a reasonable oppor-
tunity to redeem the charge or mortgage was given to Council (s.
36.5 (d))

DRAFT N'QUATQUA LAND CODE
(August 24, 2001)

- community approval must be obtained for any grant or disposi-
tion of an interest or licence in N’ Quatqua Lands for longer than
15 years (s. 12.1(b))

- A Lands Committee is established (s. 24.1) and, in consultation
with the community, it has to recommend to Council rules and
procedures (s. 24.2) addressing such matters as:

(a) the process and criteria for granting interests or licences in
N’ Quatqua Lands;
(c) resolution of disputesin relation to N’ Quatqua Lands.

- Council may grant an interest in N’ Quatqua L ands to a member,
entitling that member to exclusive possession, the benefit of the
resources and the right to grant leases and other interests (s.
28.1)

- Council may allocate a portion of Community Land for mem-
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bers' housing purposes, to be carried out by rental arrangement
(s 29.1)

the interest of amember in N’ Quatqua L ands, other than alease-
hold interest, may only be mortgaged to N’ Quatqua (s. 31.2)

the leasehold interest of a member may be mortgaged with con-
sent by resolution of Council (s. 32.1)

the Minister of Indian Affairs retains jurisdiction to approve the
clam of a member to possession or occupation of N’ Quatqua
Lands by devise or descent (s. 33.1)

a member claiming an interest in N’ Quatqua Lands based on
traditional occupancy or any unregistered or undocumented
interest may request the prescribed dispute resol ution process (s.
36.3 (a)

the above member may also file a written claim with the Lands
Committee (s. 42.1)

upon receipt of the written claim, the Lands committee shall
convene a meeting of the members to consider it, and the
Eligible Voters at the meeting may determine in favour of the
clam (s. 42.5)

notwithstanding s. 42.5, the Lands Committee may, by unani-
mous vote, still determine that the claim has no merit
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BIOGRAPHIES

THINK TANK MEMBERSHIP

Allen, Graham

Graham Allen is a Partner in the Vancouver based law firm of Snarch and
Allen, afirm that practices in business, real estate and securities law with a
particular emphasis on native matters. Graham has worked with the First
Nations People of British Columbiafor over thirty years. With a strong back-
ground in land appraisal, including a M.Sc. degree, he originally worked as
a land management consultant, assisting many Bands and native organiza-
tions. Then, with law degrees from both London, England, and the University
of British Columbia, he was called to the bar in 1979.

Graham is best known for his long involvement with the Sechelt Indian
Band, including the achievement of self-government in 1986 and the signing
of the Treaty Agreement in Principlein 1999. His most recent achievements
are the legal work on the Osoyoos Band winery expansion with Vincor
International and the negotiation of a property taxation agreement with CP
Rail where he represented the Cook’s Ferry, Seabird Island, and Skuppah
Bands.

Fregin, Cliff G.

Cliff Fregin, aHaida from Old Massett, has been associated with the field of
First Nations community economic development for sixteen years on the
pacific north coast of British Columbia. For the past seven years, Cliff has
worked with the Haida and non-Haida residents of Haida Gwaii (Queen
Charlotte Islands) in the capacity of Executive Director of Gwaii Trust, a
sixty-three million dollar trust fund socio-economic development initiatives
program. Most recently, Cliff has been appointed to the position of Director
of Operations for the National Aboriginal Capital Corporation Association,
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which is a partnership between Aboriginal Business Canada and Indian and
Northern Affairs Canada and is based out of the nations capital. Cliff is serv-
ing his third consecutive term as an elected councilor for the Old Massett
Village Government, and serves on various boards and committees locally,
regionally, and nationally.

Krekic, Zeno

Zeno Krekic is a graduate of Ryerson University’s Urban Planning School,
and member of the Canadian Ingtitute of Planners. Zeno's experience
includes work with municipalities, private developers and First Nations.
Since 1979, Zeno has worked in both the public and private sectors, prima-
rily within the context of community planning, land development, and eco-
nomic development. This experience includes many years working with First
Nations organizations and communities. Zeno immigrated from Yugoslavia
in 1970, and is formally adopted into the Haisla Nation of Kitamaat Village,
and belongs to the Fish Clan.

Martin, Clarence A.

Clarence Martin, Nisga' a from Lakalzap, currently serves in the capacity of
Chief Executive Officer of a northern-based radio station, Northern Native
Broadcasting. Clarence was part of ateam effort that assisted in establishing
the Pathways to Success model, which has since led to the current and
nationally H.R.D.C. funded Aborigina Human Resources Development
Associations. Clarence has served as a BC Native Court Worker, and also as
a Local Government Advisor with the North Coast Tribal Council for sever-
al years prior to moving to private industry.

McKay, Kevin

Kevin McKay, Nisga afrom Lakalzap, currently serves as the Speaker of the
House for the Nisga a Lisims Government. With an extensive public service
record with the Nisga a Lisims Government in the capacities of Trustee,
Executive Chair of the Nisgaa Tribal Council, Chair of the
Economics/Finance and Negotiating Team, Kevin also served for eleven
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years in his community as the Village Social Worker.

Mercer, Arthur

Arthur Mercer, Nisga' a from Gitlakdamix, is the Economic Development
Coordinator for the Nisga a Lisims Government. Arthur has served on the
Board for Tribal Resources Investment Corporation, Northern Native [radio]
Broadcasting, and the National Aboriginal Economic Development Board.
He currently serves as a Director to the BC's Native Economic Development
Advisory Board. Arthur has extensive experience in providing economic
development guidance to individual entrepreneurs and the Nisga a Lisims
Government, and has worked with both the private and public sectorsin var-
ious capacities.

Mitchell, Dave

Dave Mitchell, is a Chartered Accountant and Partner in the White Rock
based accounting firm of Kirstein, Neidig and Vance. Having articled with
Arthur Anderson & Company in 1988, and after achieving his C.A. designa-
tion, Dave took on the role of Partner in 1991 and now specializes in entre-
preneurial business. Dave has many First Nations accounts, including vari-
ous advisory roles to several economic development initiatives, and is very
active in community volunteer activities.

Mitchell, Dr. Ronald K.

Dr. Ronad Mitchell is currently an Associate Professor of Entrepreneurship
with the University of Victoria Faculty of Business, and is Head of the
Entrepreneurship Program. Dr. Mitchell served in various private sector
capacities as a Certified Public Accountant in the U.S. Having co-designed
the University of Victoria s Entrepreneurship Program, Dr. Mitchell contin-
ues to spend considerable time in Greater China where he is assisting to
establish and develop economic structures for the Government of China.
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Nyce, Clarence

Clarence Nyce, aHaidafrom Kitamaat, is the Chief Executive Officer of the
Skeena Native Development Society, and has been the Chair of the Think
Tank on Wealth Creation since inception. Clarence received his formal post
secondary education from University of Calgary and Brigham Young
University in the U.S. Clarence has both public sector and private sector
experience, most notably as former Executive Director of Kitamaat Village
Council, and in Human Resources with Alcan Primary Metals, BC. Clarence
was part of ateam effort that assisted in establishing the Pathways to Success
model, which has since led to the current and nationally funded H.R.D.C.
Aboriginal Human Resources Development Associations. Clarence sits as a
Director with the Terrace and District Chamber of Commerce.

Tolmie, Frederic

Frederic Tolmie, Tsimshian from Kitkatla, is a Chartered Accountant and
serves as the Chief Financia Officer of the Assembly of First Nations based
in Ottawa. Degreed in Business Administration from Simon Fraser
University, Frederic also received his C.A. designation. Frederic notably
remains one of a small group of First Nations to achieve this designation.
Frederic has served in the capacity with an international C.A. firm, Industry
Canada, Bank of Montreal, and Tribal Resources Investment Corporation.
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Front Row: Dave Mitchell, Greg Smith, Ronald Mitchell, Clarence Nyce, Frank Parnell, Clarence Martin, Kevin McKay
Back Row: Cliff Fregin, Arthur Mercer, Graham Allen, Frederic Tolmie, Zeno Krekic
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to time, joined us and sat as Think Tank members. These include Greg Smith,
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